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Abstract

Recent research related to the children’s hearings system - Scotland’s juvenile
"justice system - is limited. ‘This study is an attempt to address this empirical
deficiency. It examines the perceptions of members of five participating groups
(guidance teachers, social workers, police officers, panel members and reporters)
on the structure and practices of the hearings System in three regions of Scotland.
The research involved 389 respondents in a questionnaire survey, followed by 45

semi-structured interviews with a selected sub-sample.

The study incorporated three research issues. Firstly, the groups’ ideological
perspectives on juvenile justice and their potential influence on attitudes towards
the hearings system, secondly, the groups members’ observations on present
hearings system operations and thirdly the participants’ convictions concerning

future practice and structure.

The general conclusions drawn from the investigation indicate that support across
the five groups exists for the continuation of a welfare based juvenile justice
system in Scotland but that differences between groups emerge on the matter of
the organisation of that system. Majorities in the police officer, guidance teacher
and social worker samples were ideologically opposed to lay decision-makers in
juvenile justice and most interviewees from these groups expressed reservations
concerning the continuation, in its present form, of the lay panel as the decision-

making body in the hearings system. Most panel members and reporters in
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contrast however, and again in accordance with their ideological stances,
continued to support the dominant role of lay people in the decision-making
process within hearings. The research conclusions further suggest the existence
6f a process of ideological modification on the part of group members when
translating theoretical concepts into practical settings. This process, identified as
situaied accounts, ‘in some instances permitted participants to acknowledge and
work with aspécts and practices within the hearings system which contradicted

their underlying ideological beliefs.
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Chapter One : Professionals and the Hearings System

The children’s hearings system has operated as Scotland’s juvenile justice system
since 1971. Although research in the past has been conducted into its structure
and practices, no single recent study has attempted to assess the attitudes of a
range of key participating agencies on the current operations of the hearings
system. Equally no recent research has been undertaken which attempts to assess
these groups’ ideological perspectives which may in turn influence their views on
operations. This study will attempt to remedy this deficiency in the field of

juvenile justice research.

The study is composed of two elements: the first is concerned with establishing
the participant groups’ ideological affiliations in relation to juvenile justice with
the realisation that group background and training may influence attitudes - a
preliminary discussion concerning this aspect is given in this chapter; and a
second element which attempts to determine the agencies’ perceptions of present
and future hearings system operations in the light of their ideological perspectives.
Hearings system operations within the context of this study are defined as they
appear in chapters five to eight: Discussion and Decision-making; Child and

Parental Rights; The Lay Aspect; and Liaison.



The Growth of Professions : An Historical Perspective

With the adoption, under the 1968 Social Work (Scotland) 'Act, of the children’s
hearings system as Scotland'’s juvenile justice system a new dimension was created
within this aspect of childcare. The condition that panels be composed of three
lay people (1968: schedule two) and that these panels should have the
responsibility for the decisions taken and the disposals made in relation to
children requiring compulsory measures of care, could be seen to be in direct
conflict with the existence of the professional and professional expertise in this

arca.

To comprehend and investigate this potential dilemma for the hearings system it
is essential in the first instance to establish defining criteria for the concept of
professionalism and then to relate these to the prevailing position within hearing
operations. It is the 1ntentlon in thrs chapter therefore to explore the emergence
of the modern professron and to attempt to 1dent1fy its characterlstlcs or
motlvatlons, then to refer these to the hearings system and to the position of the
professmnal and lay person within the hearmg process The issues include: do
professions have unique characterlstlcs how might these relate to their position
within the hearings system; and do problems arise for the hearings system in its

deliberate involvement of professionals and lay people in hearing procedures?



Pre-Industrialisation

Professional occupations in pre-industrial and post industrial Britain differ in their
characteristics. Although an éttempt is made later in this chapter to establish
defining criteria for contemporary professions it is possible at this point to identify
two main processes of change that separate the character of pre-industrial

professions from those in post-industrial Britain.

These main processes of change were: the decline of privileged profe§sionalism
in which professions were relatively unimportant in the actual work they did but
were the domain of the privileged or patronised classes, and conversely the rise
of occupational professionalism based on specialisation of knowledge and task.
Elliott elaborates:

- The first of these processes directs attention to the place which
professions occupy relative to other class and status groups[...] The
second focuses on the part which professionalism plays in managing
the division of labour and specialisation of knowledge. (1972: 14)

In Britain the emergence of the second type of profession coincided with the
growth of industry and urban expansion in the nineteenth century. Industrial
growth and the development of the market economy reversed the relationship
between occupation and social status. In pre-industrial society those individuals
occupying high social status did not work or require to earn a living through
labour (Salz, 1962). Professions in pre-industrial society then, contributed only
marginally to the economy. The ideology of professionalism at this time
emphasised the independence of the professional from the employer, client or

from work itself. Marshall (1939) suggests the professional person before the
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industrial period did not work to be paid; but was paid to permit him/her to
work (1939: 325). Even by the eighteenth century there was still a large element
of patronage in professional organisation. Many artists, performers and writers,
for example, were affiliated to individual patrons (Lewis and Maude, 1952). Also
in many of the traditional professions, including the church, appointments were
still controlled by members of the nobility, gentry or universities. The outcome
of this process Elliott suggests was, ‘to maintain the link between these groups
and the professions in the status structure. Appointment in a profession provided

a niche for the younger sons of the patrons Qr of their friends’ (1972: 24-25).

The processes of recruitment and financial dependence which bound the
professions closely to the privileged classes were strengthened by the almost total
absence of specialist expertise in any of the traditional professions - medicine, law,
the military. Newman (1957) claims that the medical skills and learning of
physicians, for example, were limited mainly to the task of writing prescriptions.
They may have been well educated in the classics but Newman suggests, they
depended upon the ignorance of their patients and their inspiring manner to
develop a medical practice. Vocational medical education, it must be said, had
developed in Edinburgh by the end of the eighteenth century. In England
however, examinations only performed the function of ensuring candidates of the
correct social standing were admitted to the profession. The exclusiveness of the
Royal College of Physicians limited its fellowships to graduates of Oxford or
Cambridge and as Reader explains, these physicians may have prided themselves

‘*on being learned men, but not especially on their medical learning’ (1966: 18).



The Importance of Occupation

In industrial societies occupation is a determinant of general social status. It has
as Elliott observes, *acquired this significance as a social category because of the
development of labour power as an important commodity in the exchange
economy’ (1972: 15). Etzioni illustrates this feature when considering the
position of so called *semi-professionals’:

One reason, it seems, they [semi-professionals] aspire to

professional status is because the only alternative status is that of

the non-professional employee [..]. As semi-professionals see it,

they obviously are ‘more’ than secretaries, salesgirls, or office

clerks. (1969: vi) :
The growing importance of occupation as a marketable labour commodity was
reflected in the professions by a tendency towards specialisation of expertise and
task. During the course of the nineteenth century industrialisation and its specific
work demands changed the social order in society. From being a hindrance to
any claim to social status, occupation became a key indicator to social position.
Carr-Saunders and Wilson (1933) indicate that responsibility for this
transformation rests primarily with the mechanical and scientific developments of
the industrial period. These changes, the authors suggest, heralded the creation
of new occupations - engineers, surveyors, scientists - specific skilled occupations,
which began to lay claim to the status of professional. Elliott suggests:

Education became important as a mechanism of social selection at

the same time as occupation became necessary as a claim to a

position in the new middle class. (1972: 53)

The demands of society which aided this emergence of new professional groups

and the new middle class also manifested changes in the older professions. As



Reader (1966) elucidates internal demands within these professions as well as the
demands of sections of society for specialisation and expertise forced
consolidation and organisation. In the case of the medical profession, for
example, the nineteenth century saw the unification of the profession from three
disparate occubaiion groups: surgeons; physicians and apdthecaries, the
foundation of a professional journal’- thé Lancet in 1824, the kestab:lis‘,hrhént of a
licensing and controlling body - the General Medical Council in 1858, and the
creation of a professional association in 1832 which became the British Medical
Association in 1856. Millerson (1964) suggests that between 1800 and 1850 seven
new professional associations appeared including a Society for Attorneys and
Solicitors in 1825. These developments éonstituted the basis for specialised

bodies with specific and regulated knowledge and recognised responsibilities.

Historians and sociologists - Carr-Saunders and Wilson (1933), Millerson (1964),
Reader (1966), Elliott (1972) - accept that the modern concept of a profession
emerged with the development of industry and the Industrial Revolution. During
this period older professions, particularly law and medicine, modernised and
became more systematic in their structure and organisation and new professions
came into existence. The question remains however: what defines a profession -

are there specific characteristics or criteria or ideological attributes that denote

a profession and professionalism?



Towards a Definition .

Vollmer and Mills suggest that the,

concept of a profession be applied to an abstract model of

occupational organisation, and that the concept of

- professionalisation be used to refer to the dynamic process whereby

many occupations can be observed to change certain crucial

characteristics in the direction of a profession. (1966: 7-8)
The definition of a profession would seem to be then a matter of identifying these
crucial characteristics. Millerson (1964) indicates a problem with this strategy,
however, and asserts, *of the dozens of writers on the subject, very few seem able
to agree on the real determinants of professional status’ (1964: 15). Johnson
(1972) suggests that the confusion surrounding the definition of what constitutes

a profession may be tempered by dividing existing approaches into two models -

the “trait’ model and the ‘functionalist’ model (1972: 23).
Trait Model

An example of the trait model - which attempts to identify common professional
characteristics - is found in the work of Millerson (1964) within which, after close
scrutiny of the prevailing literature on this subjeqt, he defines twenty-three
characteristics which have been included in definitions of the concept of
profession. It is interesting to note that of the characteristics presented by
Millerson, collated from twenty-one authors including Carr-Saunders (1933),
Marshall (1939), Parsons (1939), Lewis and Maude (1952), no single item is

accepted by all as essential in denoting a profession. Millerson's list does include



six frequently mentioned traits however: skills based on theoretical knowledge;
the provision of training and education, members’ competence tested;

organisation; adherence to a code of conduct; altruistic service (1964: 5)."

Both Johnson (1972) and Wilding (1982) see the trait theory and the disorder it
generates surrounding the definition of a profession as inadequate. For those
authors the model relies too heavily on an ‘ideal type’ from which the
characteristics of professionalism are to be determined. Medicine and law afe
seen as the classical derivatives for this type of profession. As Johnson suggests:

there is little attempt in the trait approach [..] to articulate
theoretically the relationships between the elements

and as such it

too easﬂy falls into the error of accepting the professwnals own
- definitions of themselves (1972: 24-5)

There is also no systematic consideration given within the various professional
characteristics to account for such factors as the differences in prestige and
standing amongst professions. Leggatt (1970), for example, suggests that the low
status of the child as a client is a significant factor in determining the relatively
low prestige of teaching as a profession or as Etzioni (1969) defines it - a semi-

profession.
Functionalist Model

The second approach to defining a profession is that belonging to the functionalist

school. Elements of the functionalist model are limited to those which are said



to have ‘functional relevance either for [...] society [...] or for the professional-
client relationship’ (Johnson, 1972: 33). Under this school of thought Barber
(1963) suggests professional behaviour constitutes four essential aspects: a high
level of general and systematic knowledge; a leaning towards community interest
rather than self-interest; behaviour influenced by a code of ethics; and work

related achievement awards (monetary or honorary) (1963: 672).

Although there may appear to be, at first glance, little difference between the
components of this concept and some elements of the trait theory, Barber does
define what he sees as the particular emphasis of the functionalist approach. He
suggests the importance to the functionalist model of a high degree of generalised
and systematic knowledge originates from the view that knowledge exerts a
‘powerful control over nature and society [therefore] it is important to society
that such knowledge be used primarily in the community interest’ (1963: 672).
Consequently professions should exhibit a community orientation and because
only professionals understand fully the implications of their knowledge and
practice they should have ultimate control over them. Under the functionalist
theory this sacrifice and commitment to the community interest is recognised and
rewarded by society: financially and - or through social value and prestige. As
Johnson explains:
anour tends to be more significant to professional practitioners
because it is associated with the primacy of community as against
individual interest. Businessmen, being self-centred, make do with
money. (1972: 34)
Rueschemeyer (1964) criticises this approach to defining professions. He

determines that such a model must assume, and he suggests it is a false
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assumption, that the generalised and systematic knowledge exhibited by
professionals will be of eciual value to all groups in society and that the outcome
of this will be increased status and autonomy. - Using law as an example
Rueschemeyer claims that the opinion of and value placed on the principles and
organisation of that profession will vary for different class or status elements in
society depending on their concept of justice - some may not hold it in high
regard. He also attacks the view that professional status is related to the
knowledge applied by the group concerned. The claim he makes is that to a large
extent lawyers engage in activities' central to their ’role yet not necessarily
dependent on a systefnatic body of kﬁdwledge and the same may Be said of the
general medical practitioner. Much of the work of both these professionals
Rueschemeyer suggests relies primarily upon generalised interpersonal skills and
not occupational expertise. 4Fu1\'thermore, Wilding (1982) poses the question:
should we regard the emphasis on knowledge, training and education associated
with professional activity not so much as a means of protecting clients from poor
practitioners, as professionals imply, but more cynically as a way of securing a

monopoly and generating a scarcity of service? (1982: 10)

Licensing too, Berlant (1975) argues, with respect to the medical fraternity in
America, did not arise out of concern to protect the public interest but was
introduced at the request of the profession when seeking legal privileges and
security. Roth (1974) agrees with this assessment and emphasises that in licensing
the crucial factor is not social need but, *the political power of the occupational

group which seeks this type of protection’. (1974: 21)
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The granting of autonomy and control of an occupational area is for Wilding
(1982) a sign of political abdication, *the feeling [...] that Such control should be
separated from political authority and handed back to the experts’ (1982: 10).
Without this political alliance the power and privilege of a profession over its
occupational area would be severely curtailed. For Freidson (1970) it is this
occupational control that is the ultimate distinguishing feature of a profession and
which separates it from other occupations. What is special about a profession, he
insists, is that it is, |

an occupation which has assumed a dominant position in a division

of labour, so that it gains control over the determination of the

substance of its own work. (1970: xvii)
Johnson agrees with this assertion and writes:

Professionalism, then, becomes redefined as a peculiar type of

occupational control rather than an expression of the inherent
nature of particular occupations. (1972: 45)

Professionals and the Hearings System

Despite the controversy surrounding a mechanism for defining the term
professional, two practices associated with the concept of professionalism and
significant to its consideration in relation to the hearings system are indicated by

Johnson (1972).

The first aspect is a professional group’s emphasis on expertise and the need to
use codes, jargon and symbols to create a mystique around its work and

knowledge base. Jackson observes:
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- By virtue of their character [..] areas of knowledge [applied by -
professionals] assume a mystery, a quality of the sacred whereby
they take on a distinct mystique which distinguishes them from
more mundane matters. The professional becomes necessarlly the
high priest of that area of knowledge. (1970: 7)
Schumpeter (1951) sees this mystification as a form of monopoly over certain
knowledge perpetuated and controlled by the professions to suit their own

privileged ends.

The second and associated aspect identified by Johnson (1972) surrounds the
diagnostic relationship between the professional and the client and the need for
the professional’s expertise to be taken for granted and accepted. Within this
framework the judgement of the professional as Halsey explains, *may be quite
opaque to those outside the profession.  The professional, by definition [then], is
absolved from justifying his decision’ (1970: 25). For Greenwood (1962) and
Goode (1966) it is the use of expertise in this manner that distinguishes the
professional from other occupational groups. Greenwood uses a simple analogy
to explain this phenomenon. A non-professional occupation, he suggests, has
customers, a professional occupation has clients; the difference being that in the
case of customers they are in control and determine what they want, in a
professional-client relationship, however, professionals dictate - they determine

the medical care, legal advice, social care, their clients’ need (1962: 209-10).

In their study of professionals and parents, Cunningham and Davis (1985) identify
what they define as the ‘expert model’. Under this approach professionals

considered themselves to have ‘total’ expertise. They took control and made the
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decisions. They selected the information that they thought was relevant and only
obtained that information they felt was vital. In this process, Cunningham and
Davis observe, consideration of parental views and feelings, the need for a mutual
relationship and negotiation, and the sharing of information were not considered
important byk the professionals. These were régarded as irrelevant to ‘the

diagnosis and solution of the problem (1985: 10).

On both aforementioned elements the authority of the lay panel member in a
héaring poses an inconsistency and contradiction. A panel member can, and,
from the comménts of panel members and social workers in this study, frequently
does recjﬁire social workers to unscramble their jargon and éxplain their
recommendations and concluéiohs in ‘layrﬁen’s' terfns. This procéss can, as
Johnson (1972) states, debase professional concepts and demystify professional

ideas.

The decision-making aut.hofityv of panel members can also impingé upon the
diagnostic relationship between the professional - school}teacher, social worker
for example - and the client. Social workers in particular through discussion with
the family and the child will arrive at a professional assessment of the case and
may in turn have convéyed that’professional assessment to the family concerned,
thus perpetuating the powerful element of professional expertise in the
professional-client relationship, only to have this professional assessment
overturned or ignored by a lay panel. This process, when it occurs, undermines,

as before, the mystique surrounding the work of the professional and disregards
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the very codes that signify and enforce a group as a profession. As Schutz argues:
The expert [...] knows very well [or believes he knows] that only a
fellow expert will understand all the technicalities and implications
~of a problem in his field, and he will never accept a layman [...] as
a competent judge of his performance (1970: 240-1)
Yet, professronals like soc1al workers and teachers at hearings have to do just that

- a situation that some ‘members of these professronal groups in this study find

difficulty resolving (chapter seven).

Prior to a hearing however, Wilding (1982) would argue, the position regarding
professional discretion and power is reversed. Instead of these aspects being
challenged and perhaps underrruned by lay people the nature of the hearings
system, for Wilding, remforces professional control The reporter, as a
professronal, he argues, has the unchallenged capacity to decide on whether or not
a child requires compulsory rneasures of care and this is influenced to a large
degree hy the social worker’s report. This report also forms the main basis for
discussion at the hearing and Morris and Mclsaac (1978) suggest panel members
are reluctant to challenge the contents of this professional document therefore
1mphc1tly re-emphasrsmg professronal authorlty and expertrse Paterson (1972)
indeed suggests that in such cases the actions of lay panels perforrn the task of

legitimising professmnal decrsions

There are two major problerns w1th this overall 'assessment, however. Firstly,
Wilding (1982) claims that the reporter isa professional defined as such because,
‘reporters tend to be ex-lawyers or ex-social worlcers' (1982: 49), but no
occupational criteria or qualifications have as yet ‘(Finlayson Report, 1992: 31;

14



Government White Paper on Child Care, 1993: 33) officially been stipulated by
the Secretary of State for Scotland for the job of reporter and therefore as such
the professional attribute of an extensive knowledge base and training is not
specified. Technically then the occupation of reporter under this criterion at least

cannot be designated as belonging to the professions.

Secondly, with respect to the context of a hearing itself, all the panel members
interviewed in this study fiercely emphasised their independence as a scrutinising
body of professional recommendations and claimed the reason why many social
work recommendations are accepted by panels is because they are considered the
most appropriate or most readily available courses of action at that time and not
because panels are unwilling to challenge them. This view was supported by the
majority of the social workers and reporters who were also interviewed on this

matter in the research.

A further potential area of difficulty that arises with respect to lay-professional
relations within the hearings system and one which relates to the concept of
professionalism and in particular the belief in professional knowledge and
expertise, is the issue of juvenile justice ideology. It is possible to argue, as
Asquith (1983), that professionals because of their training, their accumulated
stock of knowledge and occupational ethos - frames of relevance - will be
influenced in their attitudes to the concepts, functions and practices of juvenile
justice and this may in turn affect their views on such matters in relation to the

hearings system. The attitudes exhibited by professionals may also contrast with
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those cf lay people, particularly lay panel members, who as non-professional
participants in juvenile justice and through their lay frames of relevance, may

approach this issue from a different ideological standpoint. (Further discussion
of the concept of frames of relevance, particularly lay frames of relevance, within

the context of decision-making in the hearings system is given in chapter five.)

To explore and clarify this ideological issue which relates directly to an important
feature of the current research, it is essential, in the first instance, to investigate
the existence of prevailing ideologies within the realms of juvenile justice and the

hearings system.
Juvenile Justice and Hearings System Ideologies

As the purpose of this present study was to assess the views of five participating
groups (panels members, social workers, police officers, reporters, guidance
teachers) on the hearings system and its operations and as these views may be
influenced by ideological adherences, it was essential firstly to establish the
groups’ stances on juvenile justice ideology before considering their perceptions

on the hearings system.

There has been previous exploration into the realm of juvenile justice ideology
and it was from two of these studies (Smith 1977; Parsloe 1978) that the
categories eventually used to determine the groups’ ideological positions in this

study were drawn.
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Smith (1977) defines the term ideology as,

a configuration of relatively abstract ideas and attitudes, used to

characterise some perfect state, in which the elements are bound

together by a relatively high degree of inter-relatedness or

functional interdependence. (1977: 846)
This derivation accords with the definition of ideology advanced by Miller (1973)
and by Hardiker in her study of social work ideologies in the probation service,
as she déscribés: | |

Ideology [...] refers to a relatively abstract body of ideas, beliefs and

interests which is systematic enough to portray an underlying

attitude amongst the members of a social group who adhere to it.

(1977: 132)
To place an ideology in a more concrete form, so releasing it from the abstract,
Smith (1977) utilises what he calls an *operational philosophy’ (1977: 846). This
is a practical means by which ideologies are applied and achieved. Operational
philosophies exist at a concrete, tangible level. They are as Smith defines,
‘working arrangements and are operationally situated’ (1977: 858). Like
ideologies, opefational philosophies display coherent sets of ideas which are
consistent with the ideologies they interpret at the situational level. With these
working definitions of ideology and operational philosophy in mind, Parsloe
(1978) believes that within the realm of juvenile justice there exist three quite
separate sets of ideas or ideologies. These she describes as the welfare approach,
the criminal juétice approach and the community approach. As she explains, each
approach provides a different explanation for human behaviour and for deviant
behaviour and supports different means of bringing about change in people as

well as initiating different ideas about who should be required to change (1978:

8). The three ideological positions identified by Parsloe are similar to those
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indicated by Smith (1977) regarding the hearings system. The labels attached to
the ideological stances are different; Smith calls them law enforcement, social
work and community involvement, but the substance of each is much like that

specified by Parsloe.
Criminal Justice/Law Enforcement Model

The criminal justice/léw ec‘nforcement approach concentrates prirﬁarily on the
continuance of a stable society, focusing particular attention on the actions of
individuals which might endanger or damage this stability. From this ideological
position an illegal act is perceived as a disturbance of the social equilibrium.
When this situation occurs order and the rule of law on which stability depends
must be enforced and this Parsloe suggests, is achieved through the justice
mechanisms of trial and sentencing. By such means individual freedom, an

important feature of this model, is upheld (Smith, 1977: 847; Parsloe, 1978: 9).

Under the criminal justice/law enforcement approach it is assumed that
individuals are responsible for their behaviour. Breaking the law and committing
a crime therefore constitutes a deliberate act freely decided upon by an
individual, thus ‘neither unconscious forces nor sociological influences are
important’ (Parsloe, 1978: 9). The justice applied by this approach is that of
equal justice irrespective of personal circumstance. Only in the recognition of this
and through the discomfort of a fine or imprisonment, it is argued, will rational

people avoid law breaking and others, faced with the evident consequences of
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justice, be deterred from breaking the law. Punishment is seen as fair retribution
for a freely chosen criminal act and provides a controlled and just alternative to
vengeance which might otherwise lead to individuals taking retaliatory action on
their own behalf and thus, again threatening the stability of society. From this
ideological standpoint the children's hearingsv system is eeen as an aepect of
crrrmnal justice. As Srmth describes:

Its task is the task of law enforcement and delmquency control [.. ]

The establishment of panels is an extension of the court system
[and ...] panel members should occupy a judicial role. (1977: 847)

Welfare/Social Work Model

The welfare/social work approach, as Parsloe describes, relates to the inebility of
individuals in socieyty to progress adequately therefore not realising their full
potential as citizens: a failure that constitutes a loss to society as well as to the
individual. It is an approech that is, *more concerned with what people are than
with what they do’. Explicit acts of misbehaviour are significant only in so far as
they reflect the existence of deeper problems for rhe individual and it is these
deeper troubles that»require treetrnent (Parsloe, 1978: 12). Within such an
approach individual rlghts too are of less 51gmﬁcance 'The focus is upon need
and so, unlike the criminal JllSthC/laW enforcement approach fewer rules or
regulations are required to protect the client. Decrs1ons rely upon the
discretionary judgement of professionals whose role in‘the choice and enactment

of disposals is fundamental.
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Again unlike the criminal justice/law enforcement model the concept of justice
within the philosophy of welfare cannot be equal. As Parsloe suggests the welfare
approach views individually crafted justice as, .

‘the only justice which can embody ideas of fairness, because people

are not equal [...]. Not only are they unequal in wealth, education,

racial and religious background, but in personality, potential and

resources. (1978: 15)
Rehabilitation and reformation are the primary aims of the welfare /social work
approach and retributioh, punishmeht for offences committed and the deterrence
of others have no influence within it. From this philosophical standf)oint Smith
(1977) sees the hearings system‘ specifically as essentially an integfated part of the
broader institution of the perSonal social services. A children’s panel then is an

instrument of this wider organisation with social work personnel and the concept

of welfare pleying crucial roles at all stages of the hearing process.
Community Involvement Approach

The third ideolegy identified and deseribed by Smith (1977) ‘and ?arsloe (1978)
is the commhnity involvement inodel. This approach it is admitted is mﬁch less
developed than the two previous models hut of growing impertance to the
juvenile justice aebate. Within the comrhunity ideal Parsloe describes a persoh
who breaks the law as a ‘vietim of society’ (1978ﬁ ’165; it is society that has
failed the indiﬁdual; it hae failed to pr‘O\"ide'the‘ cerrect stimulation to prevent
a decline into delinquency. The community must then take responsibility for this
state of affairs end it is the members of the commuhity Who ehohld be given the
task of detecting and preseribing the correct treatment forA the causes of dehnquency.
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Whereas the ideologies of criminal justice/law enforcement and welfare differ in
their overall philosophy for juvenile justice - the former emphasising appropriate
punishment for an unlawful act, the latter treatment for the underlying cause -
both are agreed that delinquency and compulsory care are largely professional
domains that should be tackled in the main by professionals. Smith claims
however, that the ideology of community involvement ‘rejects this perspective'.
Under this ideological framework there is an attempt to, ‘challenge the
professionals’ claim to exclusive dealings with problems’ (Smith, 1977: 848).
Children’s problems are seen as as much the responsibility of the community at
large and its members as that of the legal or social work professions. For the
hearings system this ‘approach emphasises the lay aspect of a panel and the

involvement of lay panel members in the handling of young people’s problems.

The Case of Multiple Ideologies

After identifying three ideological perspectives within the overall concept of the
hearings system, Smith (1977) undertook to examine the way in which these
ideologies gained expression in one professional group’s - social workers -
interpretation of hearings system operations. It might have been expected from
previous discussions that most if not all social workers in Smith’s study, having
had the same professional training, would have adhered consistently to one of the
identified hearings system ideologies, most probably the ideology of social work.
Smith discovered, however, that this was not so. Not only did the social workers

split as a professional group with some members adhering to each of the three
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main hearings system ideologies, but multiple ideologies were also evident
amongst these same social workers who had orrgrnally adhered to one of the three

overriding hearmgs system 1deals

Smith's findings then,‘ at first glance,v would seem to cast some doubt over the
theoretical ;speculation that the influence of | professional training and the!
knowledge base associated with it functions to shape the perspectives and
ideological allegiances of groups. Smith however acknowledges that his empirical
data on which “these findings are based are ‘largely suggestive’ and somewhat
limited makmg deﬁmte research conclusions questionable (1977 850). On the
other hand, Srmth s ﬁndrngs do suggest that the 1deology of law enforcement
appeared less phllosophrcally at home amongst the social workers than the other
two hearmgs system 1deals the supporters of which seemed more inclined to
move between the two in line with therr welfare orrentated phrlosophres Thrs
pattern indicates some conmstency between the 1deolog1es of social work and
community 1nvolvement probably along welfare principles - a factor whrch perhaps
accords more readily with .social work ethos and _training. Furthermore, Smith's
conclusions do not dispel, they indeed conﬁrm, the proposition of ideological
conflict within social systems like the hearmgs system It is claimed that when
individuals who, perhaps because of therr occupatlonal background adhere to an
ideological stance and find this stance consistently displaced in a system like the
hearings system, disenchantment and frustration arises. As Smith elucidates in
relation to hearings system ideologies:

- competing ideologies were [...] noted amongst [...] groups; such as
Panel Members, the Police and the Reporter too [... and] if not
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shared, represented an important source of strain within the system.
(1977: 853)

Chapter four attempts to explore this concept of strain further and to assess the
primary ideological stances of the participating groups in the study concerﬁiﬁé
juvenile justice and how these might relate to their views of the hearings systerhs
and its operations. This lattér aspect api)lies equally to the other four analytical

chapters.

Ideological Distinctions

In assessing the ideological positions of the participating groups in the Study
concerning juvenile justice, the ideologicai distinctions made by Smith (1977) and
Parsloe (1978) provided the basis for the analytical method used. A serieS of
ideological statements (question nine in thé quéstionnaire - Appendix one) were
constructed for the purpose of determining the groups’ prevailing ideological
stances. These were derived from three ideological areas similar to thosé
expounded by Smith and Parsloe. These\areas were: Justice/Law Enforcement
where punishment for laws broken and thé protection of society ére important
factors; Welfare/Professional where the treatment of a problem, not the
punishinent of the symptom, is decided upon by professionals; and finally,
Welfare /Lay Involvement which too‘embraces the treatment principle but where
lay people are responsible for the decisions reached and the choice of treatment

to be given.
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Summary

Although debate surrounds a definition for the term professional a number of
characteristics attributable to professionalism appeared relevant to the particular
context of the hearings system and the prominent part played in this system by
both professional and lay people. These attributes related principally to the
concepts of professional expertise and the professional’s relationship with clients,
both of which are open to scrutiny by lay panel members during the course of a
hearing. The capacity of lay people in a h‘earing to question, challenge and seek
clarification from professionals and, if appropriate, disregard professional
decisions and advice, particularly when the mystique surrounding professionalism
and professional decision-making is an important facet of being regarded as

professional, posed an intriguing issue worthy of consideration.

A further issue, again pertinent to the existence of lay people and professionals
within one system, was their ideological stances concerning juvenile justice. The
concept, derived by Smith (1977) and Parsloe (1978), of three conflicting
ideologies within the juvenile justice field did beg the questions as to whether or
not ideological stance may be influenced by professional background, or in the
case of lay panel members, a lack of such a background and whether or not this
ideological stance may in turn influence attitudes to the hearings system and its
operations. Smith's findings relating to the ideological position of social workers

provided an interesting empirical backdrop to this theoretical consideration.
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Research Issues

Arising from these discussions surrounding professionalism, juvenile
justice/hearings system ideologies and lay/professional relations presented in this
chapter, were three research issues which constituted the framework and focus of
this current study. These were: the ideological perspectives of the participating
groups in relation to juvenile justice and their potential influence on how
respondents perceive the operations of the hearings system; the participant
groups’ observations on present hearings system practice; and the respondents’

convictions concerning future operating practices and developments.

In contemplating and assessing these issues it was anticipated that the ideological
perspectives of the fi§e responding groups on juvenile justice, perhaps influenced
by their professiohal or lay interpretations, may have an overriding influence on
their conceptions of the structure arid operating practices of the hearings system
both presently and in the future. This over-arching ideological theme provided

the theoretical context within which the empirical analysis of the respondents’

views was based.
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Chapter Two : Historical and Empirical Perspectives
Historical Perspective

The term juvenile justice implies separate justice for juveniles - a separate system
for handling children and their problems. In Scotland the hearings system since
1971 has been responsible for adrninisterihg juvenile justice within the context of
a welfare philosophy for both the majority of child offenders and for children in
need of care and protection. Under such a philosophy children are not punished
for their actions, but treatment is sought to tackle the underlying causes of those
actions and the desire for ‘individualisation and reformation of the child’ and

his/her behaviour is important (Parsloe, 1978: 105).

According to Morris and Mclsaac (1978) however, until the nineteenth century
separate justice for children in Britain and the conceptualisation of children and
their problems as different from adults and their experiences were not considered
or recognised as necessary or desirable. “Accordingly, children accused of crimes
were treated as adults at both trial and disposition stages - they could be
executed, transported and imprisoned’ (Morris and Mclsaac, 1978: 1). The age
at which criminal responsibility began was seven years. The notion of reformation
and treatment of problems in the diagnostic sense was not an issue. The question
that must be asked therefore, if the emergence of a welfare approach to juvenile
justice is to be understood, is why did a change in approach and attitude to

juvenile justice occur in the nineteenth century - what motivations lay behind this
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transformation?

From a historical perspective, and as an important aspect of this study concerns
itself with juvenile justice ideology, it is interesting to note that two governing
attitudes to the handling of juveniles within the realm of justice - the criminal
justice approach and the welfare approach - have had considerable influence over
motives and actions in this area of child development. Despite recognised
differences between the welfare/social work and community involvement models
of juvenile justice, as identified by Smith (1977) and Parsloe (1978) - chapter one
- both adopt a welfare or treatment approach to the handling of children’s
problems. - It is the contrast between this approach and the punishment
orientation of criminal justice in the development of juvenile justice that will be

considered here.

It is the intention of this brief examination of juvenile justice development then,
to trace the advances in justice and juvenile justice in Britain and Scotland with
reference to these two influencing ideological concepts of welfare and criminal

justice.
Pre-Industrial and Early Industrial Society

Justice in pre-industrial societies was characterised by the spectacle of physical
and symbolic punishments exemplified by such practices as whipping, hanging and

public ridicule. Some confinement did take place in the later middle ages, but it
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was only with the emergence of capitalism and mercantilism that imprisonment
truly came into being as an option for justice (Melossi and Pavarini, 1981;

Dobash, 1983; Dobash et al, 1986).

Symbolic and physical punishments performed the function of visibly
demonstrating the consequences of breaking laws and committing illegal acts.
They were designed to be obvious, and for some offences brutal, for the purpose
of deterring and *demonstrating the final reckoning of the evil-doer’ (Dobash et
al, 1986: 16). Even into the eighteenth century, a range of physical punishments
was used to control behaviour and to maintain stability and order within society
including the dominant social order. Pre-industrial society was patriarchal (Stone,
1979; Laslett, 1983) and any challenge to this by men, women or children was
visibly punished. In an ideological context then, pre-industrial éociety, both in the
way it handléd law breakers and in the motivations behind the punishment,

displayed the hallmarks of a society committed to the concept of criminal justice.
Sixteenth and Seventeenth Centuries

With the decline of feudalism and the emergence and growth of agricultural and
mercantile capitalism during the course of the sixteenth and seventeenth
centuries, the ties that had secured the labouring poor on the land were gradually
but irreversibly dismantled (Tawney, 1912; Pound, 1971; Beier, 1974; Dickson
et al, 1980). The resultant unemployed and vagrant labou'ring poor (j ordan, 1959;

Pound, 1971) posed a threat to the stability and security of society. This threat,
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acknowledged as real in the minds of the educated Elizabethan and Jacobean,
existed despite the actual numbers of vagrant poor present in society at that time.
Beier (1974) claims for example, that vagrants constituted only a relatively small
proportion - about two per cent - of the population in England and Wales at the
time of James VI, and as Pound (1971) suggests such proportions could hardly be

said to constitute ‘a dangerous national situation’ (1971: 85).

Protestantism and in particular Calvinism, however, stressed the necessity and
correctness of work and labour (Weber, 1930), and people without work were
contrary to this image and ideal. An idle workforce also eroded economic
efficiency and productivity. As Dobash et al express: |

Although wandering and vagabondage were economically necessary

for the labouring poor, the propertied classes saw this behaviour as

detrimental to their own economic interests and created harsh

labour and penal laws intended to maintain a stable and exploitable

labour force. (1986: 21)
Wage limits, fixed term employment and longer working hours were also enacted,
as were forms of systematic confinement. Houses of correction or *Bridewells’ -
named after the first house of correction at Bridewell Palace - were directed at
remoulding the individual through forced labour; training the poor, idle and
criminal sections in society and transforming them into ideal, responsive workers
capable of serving the needs of the capitalist society. Scotland did not employ
houses of correction until the middle of the eighteenth century. The Scottish
government like that in England was nonetheless concerned about idleness and

vagrancy and in response passed similarly harsh laws. Legislation in 1574 and

1579 allowed that idle beggars be subjected to mutilation, whipping, banishment
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and imprisonment (Mitchison, 1974; Lindsay, 1975; Dobash, 1983). The
administration and control of the Scdttish poor, however, and to gome extent the
initiation of punishment, was managed and conducted by the Kirk until 1845. The
Kirk, unlike the entrepreneurs who advocated and established the houses of
correction in England, was less inclined towards training and disciplining a
workforce. The major concern of the Calvinist Kirk in Scotland was the moral
redemption of the individual, a process with less necessity for incarceration. The
Kirk’s control in this area coupled with a weaker economy than in England, a
more widespread continuation of the feudal order and a faltering capitalist
influence (Campbell, 1965) prevented a more rapid development of confinement

in Scotland than in England.
Eighteenth Century

The increased economic activity of the second half of the eighteenth century in
particular, compounded the upheavalé within society that had begun with the
emergence of capitalism during the previous two centuries. The enclosure of land
and the destruction of customary agricultural rights and practices which had begun
in the sixteenth century were intensified during the course of the eighteenth
century (Deane, 1965; Chambers and Mingéy, 1966). Land owners enclosed land
and expanded the number of supervisors and gamekeepers to enforce the new
order. The changes within rural society were also associated with wider social
upheavals - as Melossi ‘and Pavarini describe: | |

The remarkably accelerated rate at which capital penetrated into
the countryside and the consequent expulsion from it of the
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peasantry [...] helped to throw an unprecedented supply of labour

on the market [...]. The phenomena of urbanism, pauperism and

criminality grew to proportions hitherto unknown. (1981: 36)
Although the crime rate rose during the eighteenth century (Rusche and
Kirchheimer, 1939) again, as in the sixteenth and seventeenth centuries, the
assumption that this was related to a mass unemployed landless labouring poor
has been challenged. . Deane (1965) and Chambers and Mingay (1966)
acknowledge that rural unemployment did exist in the eighteenth century but they
question its alleged massive dimensions and its origins. They claim the various
agricultural changes that were initiated at.the time rather than causing
unemployment may indeed have been more labour intensive. The certainty of
land tenure for the smaller peasant landowner was certainly reduced though and
for the cottager and squatter the loss of common land rights through enclosure
did leave them designated as landless labourers (Thompson, 1968). More
vsigniﬁcant than land enclosure to rural unemployment during this period however,
was for Chambers and Mingay (1966) the growth in population - as the authors
explain:

Population increase, which became far more rapid in the later

eighteenth century than hitherto, was expanding the labour force at

a rate faster than agriculture could absorb it, and the growth of

numbers, of landless and sometimes unemployable labourers, was

observable both in enclosed and the still open villages. It was this

natural phenomenon, the origins of which are still obscure, which

lay at the bottom of unemployment and the rising poor rates.

(1966: 102-3)
Rusche and Kirchheimer (1939) confirm that the gfthh in pauperism during the

early period of the industrial revolution was coupled with an increase in crime

and rebellion and
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In this political and economic context, confinement especially with

labour, ceased to be a significant instrument of deterrence and

systematic correction. (Dobash, 1983: 6)
Houses of correction as a form of social control began to decline, especially in
England. As the number of inmates increased with the growing numbers of poor
and destitute these institutions became crowded, more punishment-orientated and
corrupt and consequently much less inclined towards producing a malleable and
productive workforce. Their purpose within the justice system and to the
maintenance of social regularity therefore, became increasingly redundant. The
reaction to the perceived instability within society was instead an increase in
punitive measures. Dobash et al (1986) for example claim that by the end of the
eighteenth century over 200 offences were punishable by death - a large number
of which constituted various forms of theft. Many convictions also led to
transportation and longer prison sentences. Hay et al (1975) further suggest that
as well as the increasing number of capital offences and those incurring
transportation, a developing system of local magistrates with powers of summary

justice over a range of offences also expanded during the eighteenth century to

administer local justice.

Summary

What is evident from this brief résumé of pre-industrial and early industrial
society and its approaches to crime and punishment, and what is also significant
in the development of prisons and systematic confinement in the later eighteenth

and early nineteenth centuries, is the increasing awareness and apprehension
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within the ruling and commercial sectors of society of the labouring poor and the
potential problems they posed to social stability and secure economic

management.

Before the emergence of capitalism and the evolution of urbanisation the use of
symbolic punishment served as a means of deterring crime by visibly signalling the
consequences of breaking the law. The ideals of criminal justice - punishment
and perpgtuating the prevailing social order - were paramount. The rise of
capitalism, mercantilism and the decline of feudalism, which has its origins in the
sixteenth century, and the physical and organisational changes these events
engendered in the countryside and amongst the predominantly rural population
released a new ‘threat’ to social stability and to the exploitation of the new
capitalist system - an unemployed labouring poor. The physical punishments of
the previoﬁs centuries were no longer practical and likely to inflame riot and
rebellion rather than deter them. The demands of society, the commercial sector
and the protestant work ideal necessitated the .establishrnent of new approaches

to criminality and to the unacceptable social phenomenon of idleness.

The development of the workhouse and the Bridewell, as well as the increasing
number of capital offences and offences leading to transportation, were responses
to, in the former cases, the nccd for a productive and responsive workforce and
in the latter cases, a stable and secure social order. Elements of reformation -
a feature of a welfare system of justice - were evident in the creation of houses

of correction in particular, but these were not predicated upon a desire to reform
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for the sake of the individual but instead for the success and continuance of

capitalism and the market economy.
Nineteenth Century

Parsloé (1978) claims that délinquency and increased criminality, already
identified in the early industrial period, intensified with the growth of towns and
the urban population principally during the course of the nineteenth century.
Urbanisation was a necessary acéompanimént to the growth of industry and
industrial production (Flinn, 1966). Evans (1983) does stress however that the
pace of the shift of population from rural to urban areas should not be
exaggerated. As he describes, *The movement [..] from predominantly
agricultufal to predominantly industrial centres was more a drift than a flood’
(1983: 121). Deane and Cole (1967) and Tranter (1973), nonetheless suggest
that by 1831, 45 per cent of the total population in Englénd and Wales lived in
areas or counties of a predominaritly industrial and commercial nature. Campbell
(1965) indicates that the population Qf the industrial cgntral area of Scotland
increased from 42 pef cent of the total population in the early nineteenth century
to over 60 per cent by the 1870s (1965: 178). As Bédarida emphasises:

The urban population, which just formed the majority in 1851, was

very far ahead 40 years later [...] in Scotland, Glasgow leapt from

[a population of] 360,000 to 920,000 [between 1851 and 1901].

(1979: 16-17)
In this movement of population however, the change was not simply numerical.
The transformation was even more one of the quality of life than of mere

numbers. In the course of this urbanisation as Bédarida suggests, ‘a new visual
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scene emerged together with a new system of social relations and a new lifestyle -
in brief a new civilization came into being’ (1979: 17). For those workers and
families involved in these developments their way of life was immeasurably
altered. Their timetable of life and work once controlled by nature and the
seasons was replaced by the monotony of a strict, regulated and long working day,
and a six day working week. The open, spacious country atmosphere now became
the closed confines of the factory and the overcrowded, cramped and unhygienic
tenement or back to back housing so commonly found throughout British cities
(Mathias, 1969; Bédarida, 1979). These conditions, in combination with the need
to earn money to survive and remain clear of destitution, had a dramatic effect

on the pattern of family life for many working people.

For the first time jobs in the industrial sector meant, for a significant part of the
population, a separation of work from family and domestic life. As both parents
were forced out to work Perkin referring to early studies (Gaskell, 1836) suggests:
Babies and infants were neglected, farmed out to baby-minders who
fed them badly and unhygienically or not at all [...]. Older children
at wages repudiated parental discipline and moral control,
demanding to board at minimal charges or leaving home altogether
[..]. Working wives had no time to clean and cook for and look
after their families [...] (1969: 149).
Although some historians and sociologists (Smelser, 1959; Perkin, 1969;
Anderson, 1971; Harris, 1983) may consider aspects of this assessment extreme,

Anderson (1971) does confirm that family life for working peoplé during the

industrial period did become influenced by individualism. Foster (1974)
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acknowledges Anderson’s empirical judgements as to the poverty of the
population and the frequency of *critical-life situations’ and their importance in

shaping and controlling family life.

Conditions amongst the working classes were such that Parsloe claims, *crime was
ende-mic, religion almost non-existent and revolution a possibility’ (1978: 107).
The same situation manifested itself in the United States. Bloomfield (1979)
suggests that for the first time in America the behaviour of sections of the poor
was being viewed as a threat to social order and so a problem that had to be
tackled. Platt (1969) refers to the reaction to this fear of growing social instability
in the United States in his discussion of the child-saving movement. This
movement, centred on the resolution of children’s problems, not only attempted
to tackle these, but in the process invented new categories of youthful
misbehaviour. ‘A similar process took place in Britain in the nineteenth century.
A growing recognition of delinquency and crime, a recognition also of the
potential threat it presented to society, precipitated a desire to intervene, both to
preserve social order and stability and, in contrast with previous centuries’

reforms, on the grounds of humanitarianism.

Early in the nineteenth century, the dominant social doctrine was that the
condition of children should be improved through the general betterment of the
lot of their parents. Children were not seen in a social sense as a separate group
(Morris and Mclsaac, 1978; Parsloe, 1978). Only in industry was this trend

reversed. The industrialists and entrepreneurs of the industrial period were quick
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to recognise the existence of children and women in an economic sense.
Although women and children within the peasantry of pre-industrial Britain had
also worked (Stone, 1979; Harris, 1983) it was the nature, condition and spectacle
of employment in nineteenth century industrial society that proved different.
Evans (1983) claims that children earned between one third and one sixth of their
adult male counterparts. There was great incentive therefore to employ children
wherever possible and to encourage workers to bring their families to work in the
factory. In the late 1830s approximately 107,000 children under the age of
eighteen were employed in cotton mills - 29 per cent of the total workforce - and
indeed 66 per cent of the textile industries’ labour force was made up of either

women or children (Evans, 1983: 123).

Many working children, like their parents, were subjected to devastatingly long
hours - Deane (1965) and others indicate shifts of between 12-16 hours long
continuously both day and night. They also faced harsh discipline, poor food and
some suffered horrific injuries because of the nature of their employment on the
machines. The semi-slavery of pauper apprentices removed by poor law
guardians to the charge of factory owners so that they would relieve pressure on
the poor rates drew particular attention from factory reformers. The 1833 Factory
Act limited working hours for children - for those aged between nine and thirteen
to 8 hours per day, with no night work. It also outlawed the work of children
under nine, attempted to enforce the provision of elementary schooling for nine
to thirteen year olds and introduced a paid inspectorate of factories (Ward, 1962;

Deane, 1965; Chambers, 1968; Mathias, 1969). Chambers (1968) suggests that
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the provision of this Act and of subsequent acts - Mines Act of 1842 and the
Factory Act of 1844 for example - did exhibit the hallmarks of humanitarianism

and a genuine concern for the well being and welfare of children.

Legislation in the area of juvenile justice in the nineteenth century also
exemplified elements of humanitarianism and welfare for children but these

sentiments were mixed with those of control and punishment.
Juvenile Justice in the Nineteenth Century

At the beginning of the nineteenth century no separate system of justice existed
for children in Britain. As Parsloe (1978) indicates, juveniles were brought before
the same magistrates or judges as adults, remanded to the same prisons to await
trial and if convicted were subject to the same sentences including death,
transportation and imprisonment (1978: 109). It must be said that in practice,
however, the justice system did not function as precisely as this. - Although in
theory children could be given the same sentences as adults, juries, particularly
in relation to the death penalty, were reluctant to impose such a sentence. Knell
(1965) for example indicates that of 103 children sentenced to death at the Old
Bailey between 1801 and 1836, not one was executed (1965: 199). Parsloe (1978)
suggests, however, that it would be a mistake to assume that these apparently
philanthropic attitudes in the early nineteenth century displayed any developed
sense of awarding special consideration to children. Children were still

imprisoned and transported, and conditions in prisons and on convict hulks would
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indicate that the motivation behind sentencing seemed to be that of punishment.
The possibility of reformation under such conditions was most unlikely while the

risk of contamination was high.
Contamination

The dangers of placing children and older offenders together were recognised.
As early as 1835 the third commission on criminal law considered the issue of
contamination - that children may be negatively influenced in their behaviour by
their association with older, more hardened criminals. It was not until 1847,
however, that the first legislative change was made concerning the issue of
contamination, particularly for juveniles awaiting trial. The Larceny Act extended
summary jurisdiction by granting justices in Englahd the power to try children
under the age of fourteen who were charged with stealing. In 1850 the age was
raised to sixteen. In 1879 the Summary Jurisdiction Act expanded the power of
justices to handle children under the age of twelve for all offences and those
under sixteen for stealing and fraud. Morris and McIsaac claim that after this
later Act, *most children were thereafter tried by magistrates’ courts rather than
at higher courts. By 1880 in Scotland most children also appeared before some
petty, usually a burgh or police, court’ (1978: 2-3). Furthermore, from 1866
magistrates could send children to the workhouse instead of prison to await trial -
thus preventing contact with older prisoriers'while on remand. This power was
made mandatory in the 1908 Children Act (Morris and Mclsaac, 1978: 2-3;

Parsloe, 1978: 114-15).
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Greater risk of contamination for a child existed though in being sentenced to a
term in prison. This was identified as a possible cause of delinquency by the
Society for Investigating the Causes of the Alarming Increase in Juvenile
Delinquency in the Metropolis (1815). An earl)} attempt by the government to
establish separate custodial institutions for children came in 1838 with the
opening of Parkhurst prison on the Isle of Wight. This was to accommodate boys

waiting transportation - it closed in 1864.

Several societies like the Philanthropic Society, which had their origins in the
eighteenth century, already provided limited alternatives to prison for some
children. The Philanthropic Society as Pinchbeck and Hewitt explain:

changed from a voluntary organisation with a rather diffuse

conception of rescue and reform of the young to a specialised

organisation bent on the rehabilitation of delinquent boys. (1973:

429)
These organisations and their welfare orientated ideals, in association with the
motivation of individual reformers like Mary Carpenter, applied continued
pressure at this time to government to introduce reformatories for juveniles as
an alternative to incarceration in adult prisons. A Select Committee into the
Treatment of Criminal and Destitute Juveniles in 1853 reported in favour of
reformatory schools and suggested a framework for their finance. In 1854 the
Youthful Offenders Act, and its equivglent in Scotland, created a system of
reformatories and gave courts the power to commit children under sixteen to
these institutions rather than to prison. Reformatories were designed to influence
and change the bghaviour of delinquent children, particularly through the

application of a disciplined, religiously orientated regime.
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Although clearly this legislation and that designed to establish alternative
placements for children awaiting trial were conceived with welfare ideals in mind,
there were also present elements of criminal justice. The notion that by
preventing contamination children may be spared from a future life of crime was
conceived as much out of concern for social stability as from concerns for the well
being of the children. Parsloe (1978) further demonstrates, perhaps more
obviously, the tension between ideas of welfare and those of criminal justice in
her discussion on the 1854 Youthful Offenders Act. In this Act she claims, and
particularly in its amendment requiring that a child spend fourteen days in prison
before going to a reformatory (1854 Act: 2), ‘the need for punishment

outweighed the risk of contamination in a fourteen—day period.’ (1978: 119)
Separating Offenders and Non-offenders?

Also in 1854 the Industrlal Schools Act for Scotland was passed ThlS Act and
the subsequent amendrnent Act of 1861 granted courts the power to commit to
industrial schools: vagrant and desutute children under the age of fourteen, those
claimed by their parents to be heyond control, those Who associated with crirninals
and prostitutes and children under vtv‘velve who had been convlcted of criminal
offences. The schools Were designed to train and educate children for work thus -
providing some basic skills to perrnit them to support thernselves in later life.
The separation of those children committed to ‘reformatories and those sent to
industrial schools followed the distinction made by Mary Carpenter. She

identified two classes of unfortunates - the dangerous and the perishing classes.
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Those children classified as *dangerous’ were those already involved in crime or
in possession of a criminal record. Children in the perishing classes were those
not yet fallen into actual crime but almost certain to do so because of social
circumstance (Carpenter, 1968: 2). The legislation of 1854 and subsequent
legislation which created and developed reformatories and industrial schools
raised, for the first time, the issue of the criteria to be adopted in deciding which
children should be referred to these institutions. It also, as Parsloe (1978)
suggests, marked the beginning of the discussion as to whether or not children
who commit offences should be differentiated in their treatment from other
children with problems. Parsloe makes the distinction:

If one is concerned with punishment and deterrence, then mixing

criminals and non-criminals is obviously unfair and unwise. If,

however, one is looking at the question within a welfare framework,

then classification should depend upon the type of treatment

required to meet the child's needs and not upon past behaviour.

(1978: 123)
In the mid-nineteenth century the former aititude to juvénile justice remained
influential, for, as Rose (1967) and Pinchbeck and Hewitt (1973) point‘out,
reformatories were e‘stablished primarilyvto deal with offenders, while industfiai
schools were designated to handle those children not yet fallen into criminal
activity. As reformatories came to resemble prisons for‘ juveniles in both
character and regime this division highlights fhe fact that the ‘pimishment for

offences committed’ attitude - a criminal justice approach - still prevailed within

the thinking surrounding juvenile justice at this time.

Pinchbeck and Hewitt (1973) and Morris and McIsaac (1978) however, identify
a shift in attitude on the role of reformatories and on the criteria governing the
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commitment of children to these institutions in the reports of two late nineteenth
century government bodies. In 1884 the Report of the Royal Commission on
Reformatory and Industrial Schools envisaged the operation of feformatory
schools as a means of protecting society from delinquent children, whereas the
Departmental Committee on Reformatory and Industrial Schools in 1896 stressed
the importance of the child’s needs and welfare as significant factors in
reformatories’ operations. This difference in attitude heralded an increase in the
momentum for change in juvenile justice in accordance with the ideals of welfare
and in the movement towards the creation of separate and independent courts for

juveniles - eventually achieved throﬁgh the Children Act of 1908.
Why did this attitudinal change occur? -

Morris and Mclsaac (1978) claim that British penal policy in the nineteenth
century, like that in the rest of Europe, was influenced, although to a lesser
degree, by the emergent cbncépt of positivist criminology. ThiS philosophy moved
the responsibility for criminal acts away from the individual and individual will
towards a recognition and acceptance of the fact that behaviour may be
influenced by external factors beyond the control of the criminal such as
unemployment and social deprivation. Crime was considered a disease, a
symptom that could be cured if the causes were tackled and if treatment was
applied. Under this transformation penal policy began to move away from
punishment and embraced more emphatically than before the concepts of

prevention and reformation - welfare ideals.
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Despite this change of emplasis in justice theory and practice, however, the
reforms of nineteenth century philanthropists continued to be tinged with
elements more readily associated with the ideals of criminal justice. There was
still the need and desire to control and influence the. working population for the
purpose of preserving the existing social order. Flinn (1967) suggests that the
creation of charity schools and Sunday schools for example rested with the notion
of developing within the podrer classes values of humility and submission to their
betters. Poor children were educated to know their place and there was a
necessity to create ‘an education sufficient to inculcate a due sense of obedience
and humility, and an absence of social or economic aspirations’ (1967: 16). The
same doctrine can be identified in the ideals and working practices of both
reformatories and industrial schools. Morris and MclIsaac (1978) claim that
evidence of these views also exists in the contemporary writings of the time on the
subject of the delinquent child.

The arguments in favour of reform were founded [...] on concern

for the delinquent child but also on the threat to society from the

dangerous and criminal classes (1978: 7)
When commeﬁting earlier on mid-nineteenth century legislation on reformatories
Parsloe (1978) emphasised the tensions that existed between welfare concepts and
those of punishment; at the end of this century contradictions and concerns
around these concepts clearly still prevailed. Since the ideology of criminal justice
(Smith, 1977; Parsloe, 1978) embraces both the elements of punishment and
social control within the context of preserving social stability it can be concluded

that the ideological conflict between welfare and criminal justice in the late

nineteenth century continued, although in relation to previous centuries the
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welfare ideal had undoubtedly developed and had become more prominent in
both the theory and application of justice, and in particular juvenile justice, and

amongst those responsible for legislation and reform.

Towards Kilbrandon

Although Priestley et al (1977) acknowledge that from the mid-nineteenth century
the concepts of welfare and prevention were more prominent and although they
also recognise that the powers of courts to send children to prison were being
progressively eroded, they claim that a public appearance in court in itself could
‘brand’ a child as a criminal almost in the same way as going to prison. They
suggest, ‘the operation of the law itself, in other words, was recognized as a
potentially contaminating influence’ (1977: 3). The realisation of this has since
been one of the guiding principles in juvenile justice reform. The Children Act
of 1908 gave impetus to this process in that it introduced for the first time the
concept of separate juvenile court jurisdiction. Murray (1983) claims, however,
that despite this realisation of the need for separate juvenile justice and the
legislation of 1908 and indeed the subsequent Children and Young Persons
(Scotland) Acts of the 1930s which established approved schools and lay justices
of the peace in juvenile courts, the actual progress made towards providing
distinct juvenile jurisdiction proved limited for much of the twentieth century.
When the Morton Committee (1928) reported on the treatment of young
offenders in Scotland it found, for example, that the majority of juvenile cases

throughout the country were still heard in sheriff courts and burgh courts; with
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the exception of one county, no juvenile courts had been established in Scotland -
a situation that remained virtually unchanged for a further thirty years (table 2.1:

page 50).

The comments of the Morton Coinmittee (1928) and the corresponding
committee in England and Wales - the Molony Committee (1927) - were also
critical of some of the operational aspects of juvenile courts, suggesting they were
less than adequately prepared for handling young people and their difficulties.
Both committees recommended that the courts should be staffed by personnel
with specific qualities: an interest in and concern for young people and the
treatment of their problems and a capacity for insight into young people’s lives

and their social environment (Molony, 1927: 25; Morton, 1928: 42-43).

Although the committees stipulated that a main function of a juvenile court
should be to consider the welfare of the children concerned and to provide
appropriate treatment (Molony, 1927: 20-21; Morton, 1928: 44-5), their
acceptance of the principles of welfare justice was not all-embracing. In both
reports the delinquent child was still viewed as a criminal, responsible for his/her
actions and deserving of appropriate punishment. Nonetheless although not fully
accepted as a governing principle for juvenile justice the welfare ideal was clearly
recognised and was influential in the deliberations of these two early twentieth

century reports.

The events of the home front in World War Two and their aftermath provided
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a further catalyst for interest in child welfare and concern to promote reform.
The child evacuations, parental separations and the inevitable increase in the
number of children left as orphans or in the care of only one parent produced
social and psychological concern for the effect these events might have on the
children of that time. The policy of evacuating young children from areas of
danger, thereby separating them for their parents, had, it was claimed, led to an
increase in both psychological and social problems. Two committees were
appointed by the government - the Clyde Committee (1946) in Scotland and the
Curtis Committee (1946) in England - to look into the entire area surrounding
children’s welfare and the possible improvement of relevant public services.
These investigations and subsequent reports were rapidly followed by legislation
in the form of the 1948 Children Act. This Act required local authorities to
establish children’s committees and to appoint children’s officers and it
empowered them to take into care any children under seventeen abandoned by
their parents. Thé problems of the neglected child and of the child who offends
were viewed through this legislation as being rooted in broadly similar
circumstances and it was considered that by tackling neglect delinquency could

also be prevented.

The 1948 Act in creating what was effectively a child care service was, according
to Morris and Mclsaac,
instrumental in the gradual merging, as far as social policy and
action were concerned, of the neglected child and child offender
into one category: children in need of care. (1978: 16)

In reality, however, in the 1940s actual child care practice did not match the
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rhetoric, as Priestley et al elucidate:
Although procedures and dispositions had been unified to some
extent there were within [juvenile justice] still three distinct
jurisdictions, crime, care and truancy, each resting on separate
bodies of substantive and case law (1977: 6)
- a feature that only the Kilbrandon Report (1964) sought to eradicate. Even
following the Children Act of 1948 with its child care provisions, juvém'le
offenders were still fundamentally regarded as requiring punishment or training
rather than care. As Morris and Mclsaac point out, ‘*attendance centres were
expanded during this period and in 1948 detention centres were set up to provide

‘vshort, sharp shocks' (1978: 16). Evidently then the welfare principle was not

as yet fully dominant in influencing and governing juvenile justice policy.

Furthermore, despite the initiatives of the later 19405>and ihe growing climate of
social awareness, the incidence of social problems generélly and of crime and
delinquency in particular continued to increase throughout the 19505. Successive
governments established committees to investigate the problems of youth, the
control of delinquency and the development of personal social sérvices. The work
of the Ingleby Committee (1960) and the MéBoyle Committee (1963) led to the
Children and Young Persons Act of 1963 which .placed the onus on local
authorities to give, ‘such advice, guidance and assistance as may promoté the
welfare of children’ and keep young offeﬁders out of court (1963 Act: clause 1).
Both committees and the subsequent Act displayed an awareness of the principles
of the welfare ideal in relation to the treatment of children, but the continued
retention of juvenile courts coupled with the admission that older teenage
children still required punishment for offences committed indicated a continued

48



adherence to aspects of criminal justice. Only in the appointment and subsequent
considerations of the Kilbrandon Committee in Scotland in 1961 were the

principles of welfare predominant.

The Kilbrandon Committee

From the outset the overriding assumption of the Kilbrandon Committee was that
the children appearing before a juvenile court for whatever reason were exhibiting

symptoms of problems whose origins were often very similar.

The Committee believed the reason for a child’s entry into the juvenile justice
system was of little importance - nothing more than a *symptom of personal or
environmexital difﬁculties.' (1964: para 13). Under this philosophy all children -
except for the minority of serious offenders - who were in trouble, offender or
non-offender, were to be considered in the same way and within the same system
of justice. The notion of punishment was to be disregarded and the welfare
concept of individualised tréatment with the purpose of reforming behaviour was
accepted. The system of justice envisaged by the Kilbrandon Committee - which
eventually became the hearings system - was one in which the governing principles

were to be those of welfare not criminal justice.
The Committee’s Deliberations

The Kilbrandon Committee, even as late as 1962, during the course of its
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deliberations was confronted with no fewer than four different kinds of court
dealing with juvenile offenders in Scotland. The distribution of cases amongst

these courts is presented in table 2.1.

Table 2.1
Sheriff Courts 32%
Burgh (Police) Courts : - 4A5%
Specially Constituted Justice ‘
of the Peace Juvenile Courts S 16%
Other Justice of the Peace
Courts - S 7%

(1964: para 45)

Despite the Children Act of 1908 and subSequent legislation even by 1962 only
16 per cent of cases involving juvenile offenders were actually being handled in

juvenile courts.

It is with little surprise then that during the course of hearing evidence, the
Kilbrandon Committee encountered general agreement amongst many of the
agenéies who were making representations to it on the need for greater uniformity
and standardisation in the mechanism used to deal with juvenile crime and
juvenile offenders. On the other hand though, agencies were divided on the
nature of the changes to be made. Bodies suchv as the County Councils and the
Sheriffs - Substitute Association, which were cldsely involved in the operation of

juvenile courts tended not to favour major changes in the processes for coping
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with juvenile offenders, merely greater standardisation; others like the Scottish
Children’s Officers Association desired a more child orientated court system;
while some like the British Psychological Society urged the total diversion of

children away from criminal justice altogether.

Despite these varying and often contradictory recommendations, the Kilbrandon
Committee unanimously opted for a new system of juvenile justice in Scotland
which removed most children, offenders and non-offenders, up to the end of
compulsory full-time education from any form of court jurisdiction. In making
this decision the Committee stated:

we do not believe that a retention of the present system, resting as

it does on an attempt to retain the two existing concepts in harness,

is susceptible of modification in any way which would seem likely

to make any real impact on the problem (1964: para 80).
Unlike England, therefore, which retained a juvenile court system, the Kilbrandon
Committee enviséged Scotland as having not a modified system of juvenile justice

but an entirely new system founded on the concept of juvenile welfare and

treatment.

The issue of contamination through association with courts and criminal justice,
both for child offenders and children in need of care (Priestley et al, 1977) was
to be avoided by the removal of children from criminal justice - a criterion
associated with the community involvement model of justice (Parsloe, 1978: 19).
Children’s hearings with a welfare remit and an informal approach, not courts,
were to be the main instruments in handling children and their problems in
Scotland. The welfare - criminal justice contradiétion which was evident in
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ninctee;mth and earlier twentizth century reforms seemed finally to be resolved
within Scottish juvenile justice. Punishment and control were to have no place
in the governing philosophy of the hearings system. Questions arise though: Can
a system operate and apply such a philosophy? ‘Can all children in trouble,
offenders and non-offenders, be treated similarly and can issues of punishment

and control be eradicated from the juvenile justice process?
Some Doubts

Scott (1966) rejeds thé claim which i§ at the centre of the hearings system that
essentially there is no differehce between children who offend and those who
require care. Sparks ( 1969) affirms this view and asserts thaf differences between
the juf/enile offender and the child in need of care are‘real, even if the only
difference is that ohe commifs offeﬁces and the othér does not. Sparks (1969)
also reintroduces the concept of contamination ana indicates the concern over
mixing non-offenders and offenders within the same regime. Ryall (1974) agrees
and regards those children who break the law as1distinctive. He claims that whilé
some juvenile offeﬁders may be emoiionally disturbed, and while emotionally
disturbed children may offend, to consider both gfoups as the same and to put
both groups together for the purpose of treatment is an unjﬁstified conceptual

leap.

Morris and MclIsaac (1978) suggest that some research does provide evidence to

show that common factors do occur in the emergence of both delinquency and
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deprivation. They also indicate however, that the degree of commonality varies
(Philip and McCulloch, 1966; McAllister and Mason, 1972). Morris and Mclsaac
(1978) argue that any system responsible for prescribing treatment for children
should at least be open enough to accept that differences may exist between
children who offend and those in need of care and be prepared to handle them
differently if needs be. As the authors explain:

This equivalence of care and protection referrals and truants with

offenders depends on the view that the offence is irrelevant and

that offenders should not be treated as in any way more responsible

for their behaviour or conduct than any deprived or neglected child.

It ignores choice and denies the delinquent the meanmg and

purpose of his action. (1978: 56) :
These authors also doubt the reality and validity of such egalitarianism and doubt
whether panel members can operate and make decisions in relation to a child -
offender without giving some consideration to the offence committed or the

related circumstances. The empirical research of Brown (1979) and Martin, Fox

and Murray (1981) gives some credence to this reservation.

The hearings system in handling young people - offender and non-offender -
rejects the criminal justice ideal and the concept of punishment and embraces the
idea of treatment. ‘For some, however, the notion of treatment is no different
from that of punishment (Allen, 1964; Walker, 1980; Bean, 1981). Bean (1981)
suggests that terms like supervision order mask the true natufe of the action for,
as Allen (1964) claims, whatever the motives or objectives in imposing such an
order, if the measures taken result in an enforced loss of a child’s liberty or the
separation of a child from his/her family, the effect of the outcome on the
individual is nothing less than punitive (1964: 18).
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Although the methods used in the hearings system in deciding upon the treatment
to be applied are essentially advice and guidance,
with the aim of evoking in turn from the parties concerned a
constructive response, based on an increased awareness and
understanding of their underlying problems and responsibilities
(1964: para 86)
according to Bean (1981), the outcome of a hearing can still accord with the
concept of punishment. As he explains:
what happens when no such awareness arises? The panel must [...]
impose its will, and we are then back to simple punishment again.
(1981: 136)

As one of the aims of the hearings system is to reduce juvenile delinquency panels

in the end must impose actions to achieve this result (Campbell, 1977).

For Morris and Mclsaac (1978) treatment can also mean control. The Kilbrandon

Committee wrote:

The underlying aim of all such measures must always be [..] to

strengthen and further those natural influences for good which will

assist the child’s development into a mature and useful member of

society. (1964: para 17)
For Morris and Mclsaac this desire bears some resemblance to the aims of
nineteenth century reformers in their bid to create a law abiding, industrious and
stable society, and if accepted indicates a continuation of the conflict between the
principles of welfare and criminal justice even within a self-professed single
ideological system like the hearings system. Details on hearings system
procedures are to be found in: Martin, Fox and Murray, 1981: 8-13; Martin and

Murray, 1982: 13-23; English and Martin, 1983: 128-142, and Adler, 1985: 9, 75-

79. The observations of these researchers and others on hearings system
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operations that are considered relevant to this study are presented in the next

section of this chapter and throughout the analysis chapters.
Hearings System Research

The review of hearings system research presented in this chapter is brief. Its
main purpose is to highlight areas of interest that have been considered by other
researchers or in other studies in the past and are worthy of greater exploration
within the context of the present study. Further comments by researchers on
these areas of interest are indicated throughout the analysis chapters when
pertinent to the issues raised in this research. Six areas of interest directly related
to the five research themes that constitute the framework of this study are
identified (Hearings System Remit; Group Liaison; Discussion and Decision-
making; Lay Attitudes; Child and Parental Rights; Ideology) and their location

within the present investigation is given.

As one‘ of the main purposes df the cur\rélixt 'study is to édd}to the body of
knowledge on the hearing'sx syStem, it is both interesting and siénificarit to note
that little recent research has been conducted solely into hearings system
operations and none on the scale of the present study. This makes it difficult to
find contemporary comments to draw on in reviewing and considering previous
research projects, although it must be said that many of the observations made
in even the early studies, for example Bruce and Spencer (1976), still appear

pertinent today and to current issues.
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Hearings System Remit

The remit of a children’s hearing regardless of action taken is to act in the best
interests of the child at all times. According to the rhetoric of the hea;ings
system as Adler states, ‘the anticipated consequences of the [..] available
disposals are the overriding criterion in all decisions made on behalf of children’
(1985: 77). The reality however, as previous observers and researchers into
hearings system operations have noted, can be very different, for often the actual
decision made by a panel is, as Adler suggests, *the only one available in the
circumstances’ (1985: 77). Thus it may be taken more in accordance with
necessity than with suitability and more in accordance with resource availability
than with resource propriety. As Martin, Fox and Murray realistically observe,
‘no juvenile justice system, however sincere its commitment to welfare principles,
can possibly meet all the needs of the children who come before it’ (1981: 319).
Murray goes on to add:

The task of adapting the limited number of disposals available to

panel members to the needs of individual children is a challenging

one. Even when the members at a hearing are reasonably

confident about a child’s needs, they may be quite impotent when

it comes to meeting them [...] (1988: 153).

Adler (1985) employs a series of case studies to illustrate a number of factors that

pervade the various disposals decided upon at hearings.

One observation she makes from her case studies confirms the previous comments
by Murray (1988) and those of other researchers - Bruce and Spencer (1976),

Martin, Fox and Murray (1981), Lockyer (1988). Adler observes that panels
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really have a very limited number of disposals available to them, and in some
instances an option is used simply because there is no other. It is at that point,
Adler claims, that the best interests of the child are relinquished. In assessing the
outcomes of hearings and their suitability in meeting case demands there are two
important considerations. One, as Adler (1985) and Murray (1988) have already
described, is the finite number of disposals that a hearing can apply: discharging
a case with no further action; placing a child under the supervision of a social
worker while the child remains at home; finally, imposing a residential
supervision requirement which entails removing the child from home and placing
him/her in a residential establishment. It may be that cases arise where none of
these alternatives are ideally suited to the case in hand and it may be that
changes to the remit and powers of a hearing are required to broaden the scope
of hearings system intervention. Aspects of this issue are exarﬁined with the five

participating groups throughout the analysis chapters (chapters four to eight).

The second consideration most widely identified by Lockyer (1988), and related
to the issue of disposals and the remit of hearings, is the question of the
availability of resources within the hearings system. Lockyer (1992) suggests that
the major concern related to hearings system effectiveness of *two thirds to three
quarters’ of the panel members in his survey is the shortage of resources (1992:
161). The perceptions of the five participant groups (panel members, reporters,
guidance teachers, social workers and police officers) involved in the current
research on the availability of resources in their areas and how this may or may

not affect hearing operations are explored in chapter four.
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Group Liaison

Adler's observations and the findings of Lockyer (1988, 1992) also suggest that
a glaring problem exists with the autonomy of education departments. Where a
child is excluded from school, a panel has no direct powers to reinstate the child
or to implement an alternative placément with any school controlled by the local

education authority.

Milne (1984), through her research, questions the whole position of education
within the hearings system in Scotland. She claims that while the autonomy of
education might be questioned by those involved in hearings system operations
(Lockyer, 1988) and while there may be a desire for greater influence over
education and greater participation at hearings by education, the educational
professionals too feel a sense of helplessness and remoteness in their relationship
with the hearings system. Milne suggests this stems from the terms of the 1968
Social Work (Scotland) Act whiéh unequivocally granted fhé responsibility for the
management of children in trouble to the social work departments and not to the
schools or education. This development, she concludes, has resulted in teachers
and senior administrators in education claiming they are, *either prevented from
or absolved of the need to work more closely with the hearings system by the
limitations of the 1968 ‘Act’ (1984: 3). Consequently, Milne claims, it is fair to
note that liaison and cooperation between the hearings system and social services
and education operates in a mainly haphazard and piecemeal fashion - a sitﬁation

that ultimately cannot aid the progress of a child socially or educationally.

58



Milne, and she is supported in her comments by the recent findings of the
Kearney Report (1992), also points to the often wide-ranging suspicion that exists
between education and social work and the persistent and mutual desire to defend
their own professional domains. Challis et al (1988) has identified this *domain
claim’ as a definite inhibitor in generating group or agency liaison. Asquith
(1983) too considers this phenomenon within the context of his discussions on

professional *frames of relevance’.

Considering this fundamental lack of cooperation between education on the one
hand and the hearings system and social work on the other, Milne suggests careful
consideration must be given to involving teachers more in the planning for a child.
In certain cases, Milne claims, a teacher, knowing the reasons for the referral of
a child to the hearings system, might be able to contribute substantially to any
proposed treatment plan. Commenting on this the Kearney Report (1992) states:
We recommend that the Directors of Social Work and Education
and all others concerned use their best endeavours to promote [...]
sharing of information in any appropriate way [...] (1992: 599).
Further emphasis is given in another recent publication - the Clyde Report (1992).
It emphasises:
The discovery of sexual abuse should not be seen as the preserve
or monopoly of any agency. [.. In particular] schools should
establish close links with their local Social Work Departments [...]
(1992: para 15. 34-35).
Under the 1968 Social Work Act it is the responsibility of the chairperson of the

panel to request the attendance of a teacher at a hearing unless the child or the
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parents ask the teacher along as a friend of the family. In a system that deals
predominantly with children of school age is this present position sufficient or, as
Milne proposes, should teachers naturally be more heavily involved in hearings
system proceedings and in the transfer of information and knowledge about
children? For a discussion on the present position of education in the hearings
system and on agency liaison as perceived by social workers, guidance teacliers,

panel members, reporters and police officers see chapters five and eight.

Discussion and Decision-Making

Another area of hearings system operations that has attracted substantial interest,
particularly amongst researchers, is the concept of family involvement in the
hearing process, how this operates at present and how it can be facilitated in the
future. A primary feature of the hearings system is that parents and children
should be freely involved in the discussions and the decisions surrounding their

predicament - but is this really the case?

Martin and Murray (1984) point to some possible difficulties facing all concerned
in this area of hearing operations. They emphasise the fact that the skill required
to achieve a genuine dialogue is considerable, especially within the false and at
times rather strained atmosphere of a hearing. Perhaps because of this and in an
attempt to reduce tension, researchers (Bruce and Spencer, 1976; May, 1977,
Martin, Fox and Murray, 1981; Milne and Raeburn, 1984) claim, panel members

have a tendency to avoid potentially sensitive topics and to restrict their

60



comments and questions to less emotive and even superficial subjects. When this
happens Martin and Murray suggest, child and parental involvement has little
solid content and this can leave families with misleading impressions of what the
panel members truly believe. This view is affirmed by the comments made by
May (1977) who claims that panel members, often to avoid embarrassment, do
' not disclose certain information to families yet that information may form part of
their decision. In instances of this nature families are omitted completely from
part of the decision-making process and have no opportunity at all to present

their interpretations on matters as these matters are not open for discussion.

Martin and Murray’s observations, and those of May, are confirmed in the
findings of an experiment reported by Milne and Raeburn (1984) involving
representatives from panel areas, schools, social work offices and a reporters’
department in simulated children’s hearings and discussion sessions. The results
of these experimental sessions show that, where panel members did not raise
provocative issues contained within the reports presented to them, this ultimately
prevented the family from exercising their legal and moral right to challenge
accusations and the hearing ‘reached a decision on the basis of incomplete
information sharing’. Where panels did attempt to tackle sensitive issues by
bringing them out into the open, tensions increased. The family involved usually
regarded this display as an intrusion of privacy and tended to show considerable
anxiety over further revelations. The hearing could therefore become, as Milne
and Raeburn describe, ‘a scene of anger and hostility or one of withdrawal on

the part of the family’ both of which, they claim, ‘militate strongly against
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progress towards making a decision which would have the support of the family’

(1984: 11).

A major purpose of Milne and Raeburn’s study was to allow both social workers
and guidance teachers the opportunity to witness the difficulties created for a
panel by the non-sharing of reports with families before a hearing. Milne and
Raeburn argue that the presentation of reports to families prior to a hearing
would aid the smoothness and progress of the forthcoming discussion
considerably, as families would be aware of what may come up in the course of
the proceedings and panel members would perhaps feel less inhibited when
approaching delicate domestic matters. Those who played the family role in the
simulations, the authors suggest, may also have received a *small insight’ into the
hearing process as perceived through the eyes of the family. Milne and Raeburn
claim they were perhaps able to feel, at least to some degree, ‘the sense of
powerlessness and frustration felt by families’, who, because of a lack of
knowledge about the full contents of reports arev“reduced to /thie status of
‘receivers’ or ‘dependants’ throughout a hearing réther than ‘initiators’ or
‘givers’ (1984: 11-12). This position is articulated well by a parent participating
in the *Who's Hearing’ seminar initiated by the Scottish Office: ‘you're not
there to take part, especially if you don’t know what has been written about you.

You feel you're there to listen to them. It’s very frustrating’ (1991: 12).

While it may be argued that genuine feelings such as those above may be

impossible to generate in a simulated situation like that devised by Milne and
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Raeburn, the subsequent observations do raise significant questions surrounding
hearing operations and the whole concept of informality leading to free and open
discussion and fair disposals. The issues of informality, open discussion, access
to reported information, child and parental rights, as they relate to the decision-
making process in a hearing are discussed in chapters five and six through the

perceptions of the five groups involved in the study.
Lay Attitudes

In his study of thirty hearings Brown (1979) also noted some interesting features
concerning decision-making and the attitude of panel members to certain family
types particularly in offence cases. He claims that families in their encounters
with the hearings system can be divided through the reactions of panel members
into two categories - *conventional and non-conventional’. He explains:
In the case of conventional families there was a tendency [by panel
members] to avoid discussion of the families’ affairs, although any
mention of discipline was to be encouraged. {...] Thus the families
who did exercise control [... over the child offender] did not
experience much hearing intervention (1979: 22-3).
The second category contained those families who tended to exhibit or experience
irregular hours, poor housing, marital problems, financial difficulties and who
were emotionally expressive. This category, according to Brown, was likely to be
referred to ‘in critical terms both in the reports and the [..] discussion. The
approach of the chairman was [more] likely to be either condescending [...]

disbelieving or critical’ (1979: 23). Children from this group of families were

more often in difficulty at school and were more inclined to be placed on
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compulsory supervision or in some form of residential care.

Brown's observations bear some similarity to those of Martin, Fox and Murray
(1981). They claim that many of the children who in their study were placed on
supervision tended to be those with irregular school attendance, whose behaviour
in school left something to be desired and who were said to have poor relations
with teachers. Some aspects of the child’s social situation were also considered
to have influenced the decision reached. Martin, Fox and Murray claim the child
living with a single parent, for example, was more likely to be placed on
supervision, as was a child whose parents were unemployed and/or facing severe

financial hardship.

Panel members seem also to have been influenced in their decisions by the
number of times a child had previously appeared before a hearing.  Martin, Fox
and Murray predict that, when a child comes before a hearing for the second
time, his/her chances of being placed in some form of residential care go up from
one in sixty to one in five. The proportion they claim rises to a maximum of one

in three among children who have appeared on at least four previous occasions

(1981: 170).

It is discretionary factors of this nature, and a desire for greater standardisation,
that encouraged Bruce and Spencer, 1976: 146-47; Martin, Fox and Murray, 1981:
274; The Clyde Report, 1992: paras 19.17, 19.22; and Lockyer, 1992: 103-116, to

recommend changes in training practice and a development in both pre-service
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and in-service training for panel members. This training would incorporate areas
such as: instruction in child care and human growth, the social services,
communication and, for the more experienced panel member, training in the skills
of chairing. Through this practice, it is claimed, inconsistencies and prejudices
might be addressed and panel members might gain greater confidence in their
own abilities to challenge professional assessments and overcome what Adler
(1985) describes as the tentativeness and apprehension that seems to govern the

decisions they make. -

Adler and Asquith (1981) while realising lay people may find difficulty in taking
professionals to task on their recommendations, argue against the proposition that
increased training may improve this position especially so if it is administered by
professionals. If this were to be the case, they suggest, lay people may assimilate
the very professional concepts that govern professional decisions and assessments
in the first place. The role of independent assessor would then be severely
eroded. May (1977) doubts the validity of training lay people at all and suggests
that the concept of lay and the desire to provide training afe contradictory, so
much so that by training layness is eliminated. Further comment and the views
of the participating groups in this study on the lay concept, the role of the lay

panel and the issue of training panel members are presented in chapter seven.
Child and Parental Rights

The comments and observations of Martin, Fox and Murray (1981) and Brown
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(1979) earlier also serve to highlight the discretionary nature of decision-making
within hearings. Asquith’s (1983) findings, although not always in agreement with
those of the two aforementioned studies, acknowledge also the discretionary
aspect to the decisions reached at hearings. He attempts to explain this decision-
making process of both professionals and lay people with reference to
professional and lay frames of relevance - see chapters four and five. Discretion
has been seen to lead to arbitrariness (Thomas, 1974), with a consequent erosion
of individual rights. Adler and Asquith suggest that it is widely believed that only
by strengthening an individual’s rights - particularly legal rights - can the vagaries
of discretionary decision-making be curtailed. They do cast a shadow over this
assertion, however, in their discussion surrounding procedural and substantive
rights, concluding that increasing legal rights and procedures for individuals may
not necessarily result in improved outcomes, and so improved substantive rights.
Discretion, and particularly the position of child and parental rights within the
hearings system, are discussed through the views of the study sample in chapter

six.

Ideology

Further comment on hearings system operations comes from McLean and
Docherty (1985). They challenge a fundamental aspect of Kilbrandon philosophy.
Despite its aim to ‘move the emphasis of juvenile justice away from the
traditional concerns of the criminal justice system’ and its desire to see the young

offender or the child in need of care as a patient requiring the appropriate form
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of treatment, the Kilbrandon Committee allowed that prosecution might still be
necessary in some circumstances where the offence was extremely serious and
where public safety might be in question. Offences of this nature would include

murder, rape, attempted murder or some cases of serious assault (1985: 1).

McLean and Docherty see this concept of a welfare system of juvenile justice
existing side by side with a limited punitive system for serious juvenile crimes as
a complete anathema. They state quite clearly that, ‘the residual right of
prosecution is inimical to such a welfare system, and has no practical or
philosophical justification’ (1985: 2). They reluctantly accept that public opinion
might not readily countenance children charged with particularly serious offences
being dealt with outside a court of law, but they believe that cases set aside for
prosecution must be rigorously defined and must be as limited in number as
possible. If a justification for prosecution is that the hearings system has limited
powers, then the solution endorsed by Mclean and Docherty is to extend these
powers in preference to prosecuting a child in court. In order to succeed in these
aims McLean and Docherty further recommend that all cases involving children,
no matter how trivial or serious, should, in the first instance, be referred to the
reporter to the children’s panel in that area. In this way, it is claimed, all
children in trouble will initially fall under the jurisaiction of the hearings system
and perhaps fewer young offenders will be diverted away from welfare and into

the traditional criminal justice system.

To justify their argument, McLean and Docherty cite referral figures for Scotland
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from 1972 to 1982. These show the proportion of total referrals to reporters from
the police declining from 88 per cent in 1972 to 59 per cent in 1982 (1990 referral
rate 70 per cent), while at the same time the number of referrals from the
Procurators Fiscal increase steadily from 0.4 per cent in 1972 to 22 per cent in
1982. McLean and Docherty conclude from this that the police continue to see
prosecution as the main answer to juvenile crime. The authors strongly suggest
that the police forces in Scotland have always viewed the hearings system and the
philosophy behind it with suspicion and that by and large they still do. The
ideological position of police officers and the other groups participating in this
study towards juvenile justice and their attitudes towards the hearings system are
explored in chapter four - as are their views on the position and treatment of

offenders within the system.
Summary -

To understand the existence of the children’s hearings system in Scotland and the
philosophy behind it, this chapter has attempted to trace the historical
development of justice and juvenile justice in Britain and Scotland with reference

to the ideological concepts of welfare and criminal justice.

A summary was given earlier in the chapter of the changes in justice and
punishment that existed mainly prior to the nineteenth century. This brief
synopsis deals with those from the nineteenth century to the adoption of the

hearings system as Scotland’s juvenile justice system.
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The developments in juvenile justice in the nineteenth century and beyond and
the associated #dvance of the wélfare approach to justice can be seen within the
context of a growing awareness generally for the well being of the child and a
movement to envisage and treat children separately from adults. This movement
of attitude can be seen in the industrial legislation in the nineteenth century - the
Factory Acts and Mines Act for example - and to some extent and specifically
related to juvenile justice, in the Youthful Offenders legislation and the Industrial

Schools Acts in the mid-1800s.

Within juvenile justice however tensions between the concepts of welfare and
punishment prevailed even into the twentieth century and it could be argued that
it was not until the deliberations of the Kilbrandon Committee in Scotland in the
early 1960s that the concept of a system of juvenile justice based exclusively on

the welfare principle finally became predominant.

Since the creation of the children’s hearings system in 1968, however, and its
implementation in 1971 comments, doubts and criticisms have followed, some of
which have cast doubt on the system'’s absolute adherence to the welfare ideal of

justice.

The latter part of this chapter has explored some of the major issues related to
the children’s hearings system that have intrigued researchers in the past, and
aspects of these issues have been indicated to be of interest to the current study.

As Asquith comments:
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Such concerns have been around since the introduction of the

system and have been the subject of continuing comment [...] they

[are not] of purely conceptual interest, for they have significant

implications for the actual functioning of the system in practice.

(1992: 160) :
The hearings system, like any public service, is influenced by the social, political
and economic climate around it. Asquith suggests that the last two decades have
witnessed important changes in: political ideology; in social work thinking about
how to handle children and their problems; changes have occurred in the
economic management of the country and of local government; and issues related
to child and sexual abuse appear more on the treatment agenda today than in the

past (1992: 160). With a changing backdrop of this nature issues that may have

been explored in the past require re-investigation.

Asquith (1992) also astutely points to the fact that national figures related to the
hearings system and its operations can conceal a variation in regional practices.
As he describes:
because of the differing regional practices, because of the
differential availability of resources in local communities and
because of different social work practices, it could be said that
Scotland does not have one system of justice for children, but
rather has a number of different systems operating on a regional
basis. (1992: 161-2)
It is for these reasons, in conjunction with the fact that, as the dates of much of
the previous research indicate, little if any comprehensive research involving the
main participant groups has been done into hearings system operations for over
ten years, that this present study was conceived. Although recent interest has
been shown in part into hearings system procedures - Child Care Law Review

(1990), Clyde Inquiry (1992), Kearney Inquiry (1992) - these investigations have
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included other issues and aspects, not exclusive to hearing operations. A purpose
of this study is therefore to make up the research deficiency that exists specifically
into the hearings system and to explore with five main agencies involved with the
children’s hearings system, their views on its ideology and its current and possible
future operating practices. Issues for investigation have already been identified
with the aid of some of the previous research that exists into the panel system.
A more comprehensive account of the research areas and a detailed consideration
of the organisation and conduct of the present study are provided in chapter

three.
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Chapter Three : Methodology and Methods

Two data gathering instruments were applied in the conduct of this research. The
first, a structured questionnaire is a research technique more generally associated
with quantitative study and the second, the semi-structured interview, is a
qualitative research technique. The question that arises is: can two instruments
originating from two distinct research schools and often thought to be at different
points on the research methods continuum (Douglas, 1976: 15) be applied in a
single project? This chapter explores this question through an examination of the
debate surrounding qualitative and quantitative research methods and the
paradigmatic stances that lie behind them. It further provides, within the context
of the current study, a detailed outline of the research methods used, the
organisation and conduct of the fieldwork and the research themes that constitute

the framework for analysis.

Quantitative Research

The debate over the use of qualitative and quantitative research methods is a
fundamental issue within the réalm of applied social research. Quantitative
methodology and the data collection techniques affiliated to it are usually thought
of as a way of conducting social research using the approaches of natural science
and in particular those associated with the doctrine of positivism. Consequently

attributes of objectivity, replicability and causality are highly regarded.
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In defining the positivist, quantitative approach to social research Bryant states:

positivism in sociology has come to be associated with the very idea
of a social science and the quest to make sociology scientific.
(1985: 1)

This view is reinforced by Halfpenny who claims positivism in sociological terms
is,

aimed at constructing a natural science of society centring on causal
laws derived from or tested by observational data with the aid of
statistical techniques [..]. (1982: 120)

Those who subscribe to quantitative research see it as their function therefore to
investigate society in a scientific manner, applying the rigours of natural science
with the purpose of achieving a clear and valid impression of society and social

relations.

In utilising this approach quantitative research endeavours to uncover laws,
patterns, rules, principles or causal relationships that help to make sense of
society. To achieve this the data collected must be, as Durkheim states, external
to the individual’ (1964: 10) able to be presented in a causal fashion or as a social
law or fact. Durkheim further stipulates:
The determining cause of a social fact should be sought [only]
among the social facts preceding it and not among the states of the
individual consciousness. (1964: 110)
Such facts, therefore, ultimately constitute both the problems to be explained
through social inquiry and indeed the elements of suchiexplanations. Durkheim
used his research into suicide to justify this interpretation. He maintained that

if consideration be given to personal circumstances as a reason for suicide then

surely the poor would have far greater motive than the rich. Yet according to
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Durkheim the rich killed themselves more often than the poor. Those who
commit suicide vary widely in their personal and social make-up, yet, Durkheim
claims, suicide rates remain substantially similar within certain groups. (1951:
297-8) Thus, it can be argued, the only phenomenon that needs to be studied in
order to obtain accurate and meaningful data is the whole and not the constituent

parts.

Furthermore, although the identification and analysis of social facts are importanf
to positivist sociology they do not constitute the entire approach to quantitative
research (Kerlinger, 1969). There has to be, as Cohen states, ‘a guiding idea’ -
a hypothesis - or as he elaborates, ‘we ‘do not know what facts to gather.
Without something to prove, we cannot determine what is relevant and what is

irrelevant’. (1946: 138-39)

The questionnaire survey is typically seen as one instrument of research within the

quantitative tradition although techniques such as random experiments, objective

tests and structured interviewing can also be applied. As.Bryman (1984) explains:
Through questionnaire items concepts can be operationalised;
objectivity is maintained by the distance between observer and
observed [...]; replication can be carried out by employing the
same research instrument in another context; and the problem of
causality has been eased by the emergence of path analysis and
related regression techniques to which surveys are well suited.
(1984: 77)

Riecken et al (1974) are typical proponents of quantitative methods claiming that

they not only lead to clear causal inferences, but the process of their design helps

to clarify the nature of the social problem under study. Proponents of
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quantitative research, like Riecken et al, see qualitative research in quite a
different light. It is considered subjective, open to interpretation and thus

inaccurate, unreliable and unscientific.

Qualitative Research

In contrast with the objective rigours of quantitative research, within qualitative
methodology with its origins usually attributed to what Halfpenny (1979) defines
as the interpretive school of social research, there is a commitment to get *close’
to that which is bemg studled to mvest1gate from within and to see or experlence
a situation in the same way as the subject bemg exarruned As Schwartz and
Jacobs (1979) suggest, for advocates of qualitative research it is important,
to develop ways of galmng’ access to the life - world of other
individuals [...] it is crucial to discover the daily activities, the
motives and meanings, and the actions and reactions of the
individual ‘actor’, in the context of his daily life. (1979: 4)
Blumer in defining social interaction states:
human beings interpret or “define’ each other’s actions [...] Their
‘response’ is not made directly to the actions of one another but
instead is based on the meaning which they attach to such actions.
Thus, human interaction is mediated by the use of symbols, by
interpretation, or by ascertalmng the meaning of one another’s
actions. (1962: 180)
In brief, from a quantitative approach the prime function is the description and
explanation of ‘objective reality’ but from a qualitative orientation there is the
desire to dismantle this ‘reality’, to recognise individual interpretations and to

explore the social world from this perspective. Instead of the positivist view of

individuals being surrounded by situations and conditions that direct them and so
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govern their behaviour, the advocate of qualitative methodology believes that
individuals, through their interpretative actions, construct the reality around them.
Qualitative researchers therefore wish to know and understand why people act as
they do. The basic position of this orientation is that in order to comprehend
social phenomena, the researcher needs to discover and attempt to understand
the situation from the viewpoint of the participant (Denzin, 1970; Schatzman and
Strauss, 1973; Silverman, 1985). Schatzman and Strauss summarise well the
qualitative interpretation:

The researcher must get close to the people whom he studies; he

understands that their actions are best comprehended [...] in the

natural, on-going environment where they live and work [...]. A

dialogue with persons in their natural situation will reveal the

nuances of meaning from which their perspectives and definitions

are continually forged. (1973: 5-6)
Blumer in criticising quantitative research claims:

To try to catch the interpretative process by remaining aloof [...]

and refusing to take the role of the acting unit is to risk the worst

kind of subjectivism - the objective observer is likely to fill in the

process of interpretation with his own surmises in place of catching

the process as it occurs in the experience of the acting unit which

uses it. (1962: 188)
Research techniques associated with this methodology are designed to be flexible
and adaptable; able to meet different circumstances and emphasising the concept
of discovery. The techniques best suited to studying the social world from a
qualitative standpoint include semi-structured interviewing, life histories and
participant observation. Researchers who subscribe to these methods believe they
produce data of great depth and relevance that permit the views and feelings of

the participants to emerge. Consequently research data of a quantitative nature,

in abstracting individuals from their social and cultural surroundings for the
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purpose of the study, is seen as deficient providing only superficial evidence on
which to base, so called, causal relationships between as Bryman puts it,
‘arbitrarily chosen variables which have little or no meaning to those individuals
whose social worlds they are meant to represent’ (1984: 79). Weiss and Rein
believe that research strategies deriving from the qualitative tradition are ‘in
general [...] superior’ to those of quantitative design (1972: 243) and Parlett and
Hamilton add that quantitative research methods are ‘artificial and restricted in
scope’ (1976: 141). Blumer's (1956) critique of quantitative analysis epitomises

these objections to positivist research.

The Paradigmatic Debate

This qualitative/quantitative debate can be seen in a broader sense however, not
merely as a disagreement over the relative advantages and disadvantages of
qualitative and quantitative methods but as a fundamental clash between
methodological paradigms. As Rist states, ‘ultimately, the issue is not research
strategies, per se. Rather, the adherence to one paradigm as opposed to another
predisposes one to view the world and the events within it in profoundly differing
ways’ (1977: 43). Those who see the debate in these terms distinguish very
carefully between qualitative and quantitative paradigms. The quantitative
paradigm is said to have, ‘a positivistic, hypothetico-deductive, particularistic,
objective, outcome-oriented and natural science world view’. While the
qualitative paradigm subscribes more to *a phenomenological, inductive, hoiistic,

subjective, process-oriented and social anthropological world view’ (Reichardt and
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Cook, 1979: 9 and 10). Riechardt and Cook see the debate as resting on two
basic assumptions. Firstly, it is assumed that each methodology (quantitative and
qualitative) is linked to a particular view of the world, so that an allegiance to this
view provides the appropriate and sole means of choosing the methodological
approach and so the research techniques to be adopted. Secondly, the qualitative
and quantitative paradigms are assumed to be ‘rigid and fixed’ and a choice
between them is therefore the only choice available. Allowing for this
predicament researchers might be forgiven for thinking that qualitative and
quantitative methods can never be used together. This can, in turn, encourage
researchers to use only those methods affiliated to their paradigmatic stance while
ruling out any consideration of a combination of methods from different
methodological schools even if the research generally and data collection in
particular would benefit from such a course of action. Some researchers - Trow,
1957; Gans,‘ 1967, Whyte, 1976; Reichardt and Cook, ‘1979 - consider the
paradiématic standpoint which promotés this incompatibility to be irrelevant to
practical research and the assumption that researchers must choose between

qualitative and quantitative methods to be incorrect.

This is not to say that in some instances and for some researchers the
paradigmatic stance is unimportant in choosing a research method; nor is it to
deny that certain research methods are usually associated with a specific
philosophy. If, as Bryman (1984) suggests, a research problem is one which
directly emanates from a particular philosophical position then the question of the

choice and appropriateness of a research method is important, for the technique
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should then reflect the paradigmatic framework upon which the research project
itself is founded. If this is not the case, however, why should researchers be

restricted in their choice of data gathering techniques?

Whyte (1976) has expressed his annoyance with the tendency for the conduct of
research to polarise around philosophical differences and has voiced his
preference for combining research strategies. He endorses the advantages of
employing an integrated research approach by drawing upon his study of Peruvian
village life in which both surveys and anthropological techniques were utilised.
As he explained, *my strategy calls for a weaving back and forth among methods
ihrough the various stages of research’. (1976: 216) Justifying his research
strategy and in presenting the case for combining research methods, Whyte adds:

The survey tells us [...] the differences in perceptions [but ...] If we

are really interested in discovering and analyzing the behavior and

social processes underlying the attitudes and perceptions which we

measure with surveys, then we must rely upon the field methods of

interviewing and observation. (1976: 216)
There seems no practical reason then against researchers, if they so wish and
being aware of the philosophical background of the techniques they use, taking
advantage of whatever research method or combination of methods they desire.

In this way researchers are free to decide upon the method or methods they

believe best suit the parameters and circumstances of their studies.

In considering this debate Bryman (1984) attempts to distinguish between what
he sees as two completely different strands to the discussion. He readily agrees

with other researchers, already cited, that a research project should, if
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appropriate, benefit from a combination of data collecting techniques, but for him
this is a purely practical argument wholly separate from the philosophical aspects
of this issue. Resgarchefs may be able to reconcile themselves to using various
research ‘methods originating from different methodological paradigms in a single
study but the philosophical debate surrounding these methods, he suggests, cannot
be soreasily reconciled. He explains:
positivism and phenomenology {..] the two major philosophical
strands, are far apart in terms of what they view as the proper
stance to be taken in relation to the social world [...]. As such, the
possibility of a reconciliation indeed seems remote. (1984: 87)
Consequently although a researcher may deploy in a study research techniqﬁes
from different paradigmatic doctrines on the basis that by so doing a more
complete picture of the problem is obtained, it cannot be assumed that
differences on a philosophical level have been as Bryman describes, ‘ipso facto

reconciled [...] there may [indeed] be a case for saying that techniques are neutral

in respect of epistemological issues and debates’. (1984: 87-8)

This researcher, while accepting Bryman's assertions concerning the philosophical
debate, like other commentators cited earlier, prefers to be pragmatic in
approaching empirical research and the data gathering techniques to be applied
and is prepared to advocate a combination of methods if the research so requires.
The researcher is and all researchers should be aware of the philosophical origins
of the methods being used in a research project but this essentially abstract
paradigmatic debate need not, in most instances, influence the practical conduct
of research or govern the choice of research methods adopted - the boundaries
of the project can and should be the determinant of this aspect. As Douglas
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suggests:
Since all research methods have costs and benefits, and since they
differ greatly in their particular costs and benefits, a researcher

generally finds it best to use some combination or mixture of
methods. (1976: 30)

Triangulation

A marriage of qualitative and qﬁantitétive methods.can be achieved in a number
of ways. Qualitative methods can be seen as a preparation for quantitative
analysis. Qualitative research in this instance cah be used in an exploraiory
rﬁanner émd asa sourcé of ne§v léads io be followed up by the more structured,

scientifically orientated (jUantitative research (Gans, 1962; Bryman, 1984).

An arrangement of this kind between quantitative and qualitative methods is
clearly attractive to those engaged primarily in quantitative research. Initial
qualitative study can provide a bountiful supply of leads or hypotheses which can
be confirmed, rejected or qualified using a more structured .format like a survey.
As Gans suggests:
Many of the hypotheses reported here [qualitative study of the
West End] can eventually be tested against the results of more
systematic social science research. (1962: 350)
Quantitative research too can pave the way, in the first instance, within a research
project by providing the basis, through a large scale survey, for a more in-depth
exploration, by qualitative means, of the issues raised (Whyte, 1976). Further,
quantitative and qualitative methodologies and the methods associated with them

can be mutually supportive within a research project. For example, a study might
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include a social survey combined with participant observation or face-to-face
interviewing. By applying this sort of combination especially overt criticism
against each method and the drawbacks associated with them might be avoided.
The so called subjectivity and immeasurability of the qualitative method applied
can be overcome through the more controlled, scientifically orientated, objective
social survey. Furthermore, the abstracted and so called insensitive aspects of the
quantitative method can be countered through the application of the more
personal qualitative approach. This combination, a form of triangulation, allows
quantitative and qualitative methods to be used in tandem and in a
complementary fashion. Furthermore, as Jick adds:

- The use of complementary methods is generally thought to lead to
more valid results [...] (1983: 137)

Triahgulation, Whether it be as Deuzirl (1970) puts it ‘between (or across)
methods' asin the case of both qualitative and quantitative research techniques
w1th1n one study, or of the *within method’ kmd which stipulates that all research
techmques used must come from the same methodolog1cal school or paradlgm
(1970: 472), can therefore, as Jick suggests, capture a more complete, holistic and
contextually valid picture of the subject under study (1983' 138) As James
describes, trlangulatxon has the capability of ‘frllmg out the spaces and puttmg

‘meat on the bones’ of research and analySIS (1977: 184 193)
Methods
As Whyte (1976), cited earlier, explained, the social survey provides an indication

of the trends which exist within a research sample on the issues concerned but to
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develop and expand on these, to probe respondents on why they hold such views
and to investigate existing issues further and explore new issues arising from the
survey, it may be preferable to question respondents less formally and on an
individual basis. This process necessitates the use of two research instruments

from different philosophical schools.

With respect to this research, if statements are to be made concerning the
functioning of the hearings system in Scotland and if recommendations are to be
sought which relate to its development in the future - two aims of the study - then
the research undertaken must be substantial, broad based and of sufficient depth
to justify its comments. It is in the pursuit of this form of study that the need

arises to employ two research techniques in a supporting role.

The two research methods deployed in the course of fieldwork were a structured
self-administered questionnaire (essentially a quantitative technique) and the
semi-structured face-to-face interview (a qualitative technique). Both methods are
widely used within the field of social research, very often for different reasons but
with a considerable degree of success. As two main purposes govern the conduct
“of this research; to contact and question a large number of respondents over a
considerable part of Scotland and then to follow this initial investigation with a
more in-depth study involving a smaller group of respondents distilled from the
original sample, the use of both the structured questionnaire and the face-to-face
interview is appropriate. The structured self-administered questionnaire is a

recognised method by which information can be obtained from a large number
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~ of respondents over a substantial distance. It clearly would be organisationally
difficult and time-consuming within a large research project to question every
respondent in the style of a face-to-face interview. A self-administered
questionnaire, on the other hand, distributed by post or through a designated
individual within a prescribed organisation, does not require any contact between
researcher and respondent making this technique ideal for use with large research
samples and if the structure of the questionnaire is consistent and the questions
tight .and precise the analysis is straightforward with statistically comparable

results.

The use of the structured questionnaire as a data collecting technique can have
drawbacks, however. Not only can the response rate and the quality of completed
questionnaires vary enormously, but also the rigid nature of the questions
necessary for consistent and easy completion by definition limits the depth the
researcher can investigate and the scope within which the respondent can reply.
Face-to-face semi-structured interviewing while certainly time consuming and
therefore restrictive in terms of the number of participants that can realistically
be interviewed in a single study, does, by its intimate nature, permit flexibility in
data collection. It grants the researcher the luxury of meeting his or her
respondents personally, it encourages the emergence of a rapport between the two
and through this conversational style of questioning allows the researcher to
formulate or reformulate questions as the interview progresses and the expertise
and knowledge of the respondent becomes apparent. A more in-depth approach

and more searching and open-ended questions may be operationalised through
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this research technique and so more may be discovered about the research issue

in hand.

Clearly both these data collecting techniques come from quite different and often
opposing schools of applied research and this has to be realised and
acknowledged. Clearly on their own both are suited to quite different forms of
study with quite different objectives, but these two techniques can be mutually
supportive and usefully compatible within one piece of research. As long as the
researcher is clear about what he or she wishes from each technique the

combination can and should be effective.

With a research project of this kind which attempts to examine, pass comment on
and consider recommendations concerning a complex social system like the
children’s hearings system and which may be considered relevant to hearing
operations throughout Scotland, it is vital that the results obtained should be

based upon detailed perceptions from a comprehensive and relevant research

sample.

To meet these requirements and to comply with the need to operate two data
gathering techniques which necessitate quite different sample sizes, careful
consideration was given to the sample selection procedures and to the number of

respondents involved.
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Questionnaire Sample
Regions

The initial sample for the questionnaire survey was determined, in the first
instance, by a purposive choice of three regions or areas of Scotland which were
considered to represent the geographical and social landscape facing the hearings
system throughout the country. The areas chosen for the study were Central
Region (composed of three districts - Stirling, Falkirk, Clackmannan). Dumfries
and Galloway Region (composed of four districts - Wigtown, Stewartry, Nithsdale,
Annandale/Eskdale) and the South-West District of Glasgow. These geographical
areas were decided upon on the basis of their population distribution, population
density (persons per square kilometre) and referral rates to the department of
reporter to the children’s panel (see tables A.1 and A.2 in Appendix four). These
are factors which are easily measured and provide some indication of the physical,

social and geographical landscape prevailing for young people in each area at any

one time.
Population

Table A.1 illustrates the populations present in each area involved in the study
and also the population density. It was not possible, despite considerable effort,
to obtain the latter statistic for Glasgow South-West but it is hoped the overall

population density of Glasgow City will serve to indicate the greater concentration
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of people in this area compared with that in either of the other two regions. Due
to the timescale of the study it was not feasible to involve more than one district
in Glasgow - to have done so would have meant a considerable increase in the
number of participants and a consequent increase in time and cost. The
population densities for the three areas represent the complexities of and

variations in Scottish population distribution.

Dumfries and Galloway has one of the lowest populations and population density
ratios of any part of mainland Scotland indicating a rural and sparsely populated
landscape. Yet Nithsdale District's person per square kilometre ratio of 40 is also
indicative of the presence in this area of Dumfries and Galloway’s main town of
Dumfries with a population of around 31,000 people. Dumfries and Galloway has
only one other major town - Stranraer - in the district of Wigtown, with a
population of approximately 10,800 people. All other towns are smaller market
towns the largest of which is Annan consisting of about 8,000 inhabitants, but
more typically Castle Douglas with a population of 4,000 people represents the

size of country town most often found throughout the Region.

The population and population density figures for Central Region as a whole are
considerably larger than those for Dumfries and Galloway but the district
variations are substantial encompassing a mixture of rural landscapes such as
those found in Stirling District and more urban conurbations like the towns of
Falkirk (population approximately 37,000), and Grangemouth (population 22,000)

- both in Falkirk District, and Alloa (population 26,000) - the main town of
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Clackmannan District.

Glasgow South-West District provides the study with a distinctly urban
environment to complement the predominantly rural landscape of Dumfries and
Galloway and the mixed rural and urﬁan sectors within Central Region. This
tapestry of regions and districts is designed to represent that to be found
throughout Scotland from the urban environments of the cities of Edinburgh,
‘Aberdeen and Dundee to the mixed rural and urban areas of Fife, Tayside and
certain areas of Strathclyde and the rural districts of Borders Region and

Highland Region.
Referral Rates

Table A.2 indicates the referral rates to the regional reporters as a bare statistic
and also as a percentage of the population of young people aged between five and
eighteen years within each geographical area. At both regional and district levels
it is clear that Dumfries and Galloway has a lower referral rate than either
Glasgow South-West or Central Region. This pattern, indicative of a less busy
hearings system, accords with the statements made by all the groups’ members
from Dumfries and Galloway who have experienced hearings system activities in
other areas. They were all able to endorse the relatively low referral rate and
less hectic nature of the panel system in Dumfries and Galloway compared with

some other regions.
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Although it is acknowledged that the hearings system deals predominantly with
eight to sixteen year old children, many interviewees, particularly panel members
and social workers, did stress that younger children can form an aspect of their
assessments and deliberations and the hearings system does extend its service to
seventeen and eighteen year olds where applicable. Despite substantial effort
including several communications with the Scottish Office publications department
it was not possible, in any case, to obtain population figures exclusively for the

eight to sixteen age range.

Central Region, apart from providing the research with a mixed rural/urban
environment and a varied referral rate at district level, was also included in the
study in order to capitalise on successful contacts established during an earlier
research project in 1988. This previous relationship with agencies in the Region
was acknowledged by some and did provide, in these instances, smooth

transitional arrangements for the present study.

The Participants

The hearings system operates with the participation of many groups and agencies.
Three groups are essential to the fulfilment of its duties as Scotland’s juvenile
justice system and these are: the panel members who as lay people are
responsible for the decisions taken at hearings; the reporters who assess referrals
to the hearings system and decide on the need or otherwise for compulsory

measures of care and so the need to arrange hearings; and the social workers
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who are responsible for not only referring cases to the hearings system (12% of
all the cases in 1990), providing background information on families and
recommendations for action, but also for the execution of much of the treatment
carried out for the benefit of the children concerned. Two other agencies also
have a substantial input to hearings system operations. Police departments were
responsible for referring 70% of all cases that came to the attention of reporters
in 1990 and they too provide reports for use by the reporters’ departments.
Education was responsible for referring nine per cent of the cases to the hearings
system in 1990 and teachers too provide school reports for use by both reporters
and panel members in their consideration of cases (for percentage referrals see

table A.3 in Appendix four).

For these reasons it was considered essential in examining hearings system
operations to involve representatives of these agencies - social workers, guidance
teachers, panel members, police officers, reporters - in both the questionnaire
survey and the individual interview sessions. Although it is recognised that other
groups also play a part in hearings system operations - educational psychologists,
intermediate treatment officers, care officers etc - the frequency of their
participation at the various stages of the hearings system process is less and the
time available to undertake this study in any case, necessitated a limitation on the

agencies able to participate.

All members of the five aforementioned groups with knowledge and experience

of hearings system operations in each area were approached to seek their
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participation in the study.

The concept of knowledge and experience of the hearings system was important
particularly in the case of the police officer sample. It became evident that not
all police officers had sufficient contact with and understanding of the hearings
system to make it possible for them to contribute to the research. It was
necessary therefore to rely upon the judgement of senior police officers in the
three constabularies to identify those officers who had adequate experience of the
system to complete the survey questionnaire and participate in semi-structured
interviews. It transpired that all the identified officers worked in or had worked
in either community involvement branches or special child/family units within the
three forces. These are the areas of police operations that most readily involve

contact with or input to the hearings system.

It was felt that this purposive sample of five groups in each area would be
substantial enough, both to ensure sufficient returns to the questionnaire survey
as well as to provide a comprehensive picture of the perceptions held by these
groups on hearings system ideology and operations that could be seen as a

reflection of the national scene.

The Questionnaire

The questionnaire was designed to be self-administered and apart from a separate

inserted sheet which was group specific the bulk of the form was constructed in
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such a way as to allow completion by all five groups. Police officers did not have
to complete one section of the questionnaire which referred to discussion within

hearings.

The initial questions in the questionnaire were designed to obtain factual
information concerning the respondents and to identify general trends within the
research sample including gender, age, years of experience and role within the
hearings system, as well as to locate the respondents within the three geographical

regions in the study.

The inserted sheets which were specific to each group were intended again to
provide background information on the respondents including their estimated
knowledge of hearings system operations, their attendance rate at hearings and
in the case of guidance teachers and police officers further information on hearing

attendance and on the role they play within the system.

The greater content of the questionnaire, which related to issues and aspects of
hearings system operations, was derived directly from the six areas of interest
indicted by the literature review. These issue; were considered crucial both to
assessing current hearings system practice as well as to any determination of
future alterations and developments to the hearings system that may be advocated

by the research sample.

As the questionnaire was to be self-administered and distributed to participants
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largely without contact betwcen the researcher and the respondents, it was
necessary, to enhance consistency of response, that questionnaire complexity be
minimised. Questions were therefore largely of a multi-option format, requiring
the respondent to indicate his/her choice by ticking an appropriate box. On some
issues where it was envisaged that respondents may have additional options not
covered by those pre-designated in the questionnaire, the opportunity to stipulate
these was given at the end of the question. The final draft of the questionnaire

used in the survey is located in Appendix one.

Distribution

As a means of initially presenting the research and the questionnaire to the
respondents, an introductory letter accompanied each questionnaire and briefly
outlined the purpose and structure of the study. Before any distribution of the
questionnaires could be embarked upon however arrangements had to be made
concerning access to and the participation of the survey population. Considerable
thought and organisation was applied to this important aspect of the research and
such vigilance made the subsequent negotiations with the various regional

authorities in the three areas of Scotland a relatively painless and speedy exercise.

Letters of introduction describing the research and seeking permission to contact
individual respondents were sent to the directors of social work and education,
to the respective police chief constables, to the regional reporters and the regional

chairpersons of the childrens’ panel. Only one group, the social work department

93



in Strathclyde Region (Strathclyde Region incorporates the City of Glasgow)
refused to take part, and extra time had to be made available to one of the
groups - Central Region panel members - who were already involved in another
research project and understandably requested a breathing space before
embarking on this study. Individual presentations were made to four groups
(Central Region reporters and panel members and Strathclyde police and panel
members) describing the purpose and structure of the project and these were
successful in securing the groups’ cooperation. All agencies in Dumfries and
Galloway, perhaps because they are much less involved in research generally,
displayed enthusiasm for the study and were eager to participate. This is evident
from the good response rate to the questionnaire survey from all the groups in

this region - table 3.1.

Three distribution methods were used for the questionnaire survey. Individual
contact was made with some respondents, Glasgow South-West panel members
for example, and a single questionnaire posted out to each. On occasions
distribution of questionnaires was arranged through an individual within an
organisation as with Dumfries and Galloway social workers. = Finally
questionnaires were posted or delivered by hand to district offices or schools and
distributed again through a single person - senior social worker, assistant
headteacher - to individual respondents. This method was used for all guidance
teachers and for Central Region social workers. The completed questionnaires
were either returned through the post in a pre-enclosed stamped addressed

package or collected in person from a central collecting point. The distribution
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and completion of the questionnaire survey took a period of seven months. It was
generally the case that where an individual within an organisation took
responsibility for distributing and collecting the questionnaires the response rate
was improved. This was the case for Dumfries and Galloway social workers and
for panel members and police officers in all three regions. The success of this
distribution metnod did depend, however, on the vigilance and persistence of the
identified individual within the organisation. Where that person pressed
respondents for the return of questionnaires the overall rate of response was

unquestionably higher.

Two initial drafts of the questionnaire were necessary before a pilot version was
finally decided upon. This was piloted amongst a random sample of twenty
respondents representing the five groups in the three areas of Scotland and
including three regional panel chairpersons and two regional reporters. The
regional chairpersons and reporters all had considerable experience in their posts
within the hearings system and it was felt their informed comments on the
questionnaire would be valuable. Those respondents who constituted the pilot
sample for the questionnaire phase of the research were not re-surveyed and their
opinions and comments expressed in the pilot questionnaires were not included

in the final survey analysis.

The questionnaire was designed to be as easy to complete as possible and the
purpose of the pilot was to gauge respondents’ reactions to the questionnaire

format and to identify any ambiguous or misleading questions. The structure and
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nature of the questions and the layout of the form itself were generally well
received by the pilot sample and only minor alterations had to be made in the
production of the final draft. Two of the respondents did indicate that they felt
the questionnaire did take ‘quite sorﬁe time’ to complet¢ but the overall

reception was very positive.

The final questionnaire was similarly well received by the survey sample and only
a few questions proved problematic. Five respondents suggested that‘they could
not distinguish between the options provided in question 10 (see Appendix one)
in Aescribing hearings sysferh operafi(;ns in theif area and some had difficulty
ranking the job descriptions of the groups who work within the hearings system
given in questions 11 to 15. A number of respondents, including six reporters,
also indicated the misleading context surrounding question 22¢(f) which implied
that the press do not have the right at present to attend hearings - when in fact
they clearly do have this legal right. It is unfortunate that this question was not
identified as misleading by the pilot sample. This misrepresentation did not in
fact limit the response to this question to any significant degree as the results in

chapter eight demonstrate.
Response Rate

Six hundred and twenty questionnaires were distributed in total and 389 were
returned - a response rate of 63%. Table 3.1 shows the actual number of

questionnaires returned on a regional basis and table 3.2 displays the response
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rate to the questionnaire survey.

Table 3.1 Number of Questionnaires Returned

Central Region Dumfries & Galloway Glasgow SW

(Forms sent) (Forms sent) .~ . ° (Forms sent)
Reporters 6 &) 3 3 4 )
Guidance Teachers 58 (89) 37 (55) - 3 (56)
Police Officers 7 8) 6 (65 17 (20)
Social Workers st 1e) 2 (32 .

Panel Members 52 (100) 6 (55 a1 (65)

Despite the absence of social workers from Glasgow South-West, whose regional
directofaie, after much negotiation, felt unable to grant the study permission to
contact and seek participation of individual s}ocial workers, the responée-rate was
generally satisfactory and in some cases exceptional. Only two groups failed to
attain a response rate above 50% - Glasgow South-West guidance teachers (41%)
and Central Region social workers (43%). In the case of the guidance teachers
in Glasgow South-West a number of factors interfered with the return of
questionnaires from some schools. These included the fact that a number of
schools did not have much direct experience of hearing operations and so, after
seeing the questionnaire and the issues it covered, some teachers felt unable to
complete it. A few schools were also undergoing restructuring and amalgamation
and although initially this did not seem to affect their decision to participate in
the research, time allocation proved problematic and some teachers ultimately

were unable to complete their questionnaires. In one instance a batch of seven
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questionnaires were lost in transit between the participating school and the

University of Stirling - this, perhaps surprisingly, was the only incident of its kind.

In the case of Central Region social workers and panel members (response rate
52%) other commitments and a certain fatigue with research generally militated
against their more complete participation. However, the work of individuals in
a number of Central Region social work offices who distributed questionnaires on
behalf of the research was immeasurable in pressing social workers for the return
of forms and for achieving even the 43% response rate at the completion of

fieldwork. The overall response rates were as follows:

Table 3.2 Questionnaire Response Rate

Reporters (13 from 16 questionnaires) Response rate 81%
Guidance Teachers (i18 from 200 questionnaires) Response rate 59%
Police Officers (30 from 34 questionnaires) Response rate 88%
Social Workers (83 from 150 questionnaires)  Response rate 55%
Panel Members (145 from 220 questionnaires) Response rate 66%

Once the completed questionnaires were returned - and this process was more
protracted than originally planned as Central Region panel members received the
questionnaires four months after other groups - the results were coded and placed

on main-frame computer ready for analysis using SPSSX.
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Sample Characteristics

The characteristics of the survey sample in terms of age, gender and years of

experience within the hearings system are illustrated in tables 3.3 to 3.5.

Age Distribution

Table 3.3 illustrates the age distribution by region.’

Table 3.3
18-24yrs 2534 yrs  35-44yrs  45-54 yrs 55-64yrs

Reporters  Central Region 4 ‘ 2
(n=13) Dumfries & Galloway 1 ; 1 1

Glasgow SW ' 2 2
Guidance - Central Region 4 24 22 8
Teachers Dumfries & Galloway 12 19 5 1
(n=118) Glasgow SW 2 10 8 3
Police Central Region 4 1 2
Officers Dumfries & Galloway 5 1
(n=30) Glasgow SW 1 6 8 2
Social Central Region 1 27 16 5 2
Workers Dumfries & Galloway 6 18 5 3
(n=83) Glasgow SW - - - - -
Panel Central Region 5 24 18 5
Members  Dumfries & Galloway 2 18 20 6
(n-145) Glasgow SW 3 18 16 8

Ninety per cent of the respondents to the questionnaire are aged between 25 and

54 years (63% of this total are in the 25-44 age range). Police officers, in
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particular from Central Region and Dumfries and Galloway, Central Region
reporters, Dumfries and Galloway guidance teachers and Central Region social
workers have large numbers of their overall population within the younger age
band, 25-34 years of age. Just over fifty per cent of panel members, however, fall
within the 45-64 age range - an issue highlighted by a number of the panel
members who were interviewed. They claimed there was a need to recruit more
panel members from the younger age groups - 18-34 years of age. It was
suggested that some of these younger people could include ex-clients who have
experienced the hearings system themselves. This process, it was thought by some
panel members (five from 13), wduld add to the breadth of panel member
awareness and project a greater undefstanding of client anxiety and apprehension
about appearing before a hearing thus helping to set families at ease and so
stimulate hearing discussion. Other aspects related to panel member recruitment

are discussed in chapters five and eight.
Gender

Table 3.4 displays the gender distribution of the sample across the three regions.
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Table 3.4

Central Dumfries &

Region Galloway -  Glasgow SW
Reporters M 2 3 3
(n=13) F 4 - 1
Guidance Teachers M 30 24 11
(n=118) F 28 13 12
Police Officers M 5 4 15
(n=30) F 2 2 2
Social Workers M 16 17 -
(n=83) 'F 35 15 -
Panel Members M 25 20 26
(n=145) F 27 26 21

Despite 48% of the survey sample being female the across group and region

representation is uneven. Only in Central Region are females substantially

represented in all groups and indeed outnumber the male population, to varying

degrees, in three groups. The reporters in Dumfries and Galloway and Glasgow

South-West, Dumfries and Galloway guidance teachers and the overall Police

sample, particularly those members in Glasgow South-West, are male dominated.

It is also worth contrasting the very different composition of the Dumfries and

Galloway social work sample (47% female, 53% male) with that in Central

Region which has over a 2:1 ratio in favour of female social workers.
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Years of Experience

The number of years that each group member has held their role within the

children’s hearings system is identified in table 3.5

Table 3.5
0-Syrs 6-10yrs  11-15yrs  16-20yrs

Reporters Central Region 4 - 2 -
(n=13)  Dumfries & Galloway 1 2 - -

Glasgow SW = 3 - - 1
Guidance Central Region 8 20 20 10
Teachers Dumfries & Galloway 20 12 5 .
(n=118) Glasgow SW . 6 3 7 7
Police Central Region -5 2
Officers  Dumfries & Galloway 2 1 2 1
(n=30)  Glasgow SW 4 3 4 6
Social Central Region 36 9 3 3
Workers Dumfries & Galloway 14 11 2 5
(n=83)  Glasgow SW - - - -
Panel Central Region 25 21 5 1
Members Dumfries & Galloway — 32 12 2 -
(n=145) Glasgow SW 25 13 9 -

As table 3.5 illustrates 75% of the survey sample from the five groups have
between 0-10 years experience in their role within the children’s hearings system
(47% between 0-5 years experience). Only three groups display any considerable
degree of experience greater than this - Central Region guidance teachers,

Glasgow South-West guidance teachers and Glasgow South-West police officers.
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The predominance of the lesser experience categories does relate to the position
displayed in table 3.3 which indicated the relatively young nature of the sample -

63% of which are aged between 25-44 years. As panel membership is voluntary,
years of experience is perhaps less reflective of age and this may account for the
fact that 50% of the panel members in this study, despite their limited years of

experience, fall within the 45-64 age range.
Initial Analysis

Initial analysis was carried out on the questionnaire replies in the first instance
and as a preparation for the interview phase of the research, to determine the
general pattern of views expressed by the five groups and to allow any regional
or district trends to efnerge. The principle was that if any distinct regional or
district variations in response did appear which may look interestirig and worth
exploring this could be taken account of during the individual interview sessions.
This process as expressed earlier in the chapter is a major advantage of employing

two research techniques in tandem within a single study.

Furthermore, before embarking on the interview phase of the research all
variables in the questionnaire were crosstabulated by gender, age and years of
experience in an attempt to determine if responses varied by these characteristics.
In all instances, despite the 4sample characteristics displayed in tables 3.3, 3.4 and
3.5, the outcomes were unaffected and seemed to bear no relation to the age,

gender or experience of the respondents. This finding may add credence to
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Asquith’s (1983) theory of professional frames of relevance and to the findings
of Hallett and Birchall (1992). The professionals in the sample regardless of age,
gender or experience may respond as they do because each member within each
profession has been exposed to professional training and this may be more
influential in determining the nature of response than the aforementioned
characteristics. This may also be the case with panel members, who, as May
(1977) has suggested, might be influenced in their responses by the training they
are given as panel members which in turn contextualises their lay frames of

relevance.

Interview Phase

Once initial analysis had been completed on the questionnaire replies and the
general trends across the geographical areas established the second phase of the

resecarch commenced.

The individual interview stage of the study consisted of 45 semi-structured
interviews with respondents in all three regions involved in the study. In defining
semi-structured interviews Hoinville et al state:

interviewers have only a list of topics for discussion: it is up to them

to word the questions and to encourage respondents to talk freely on

and around the topics, guiding the conversation onto new topics from

time to time. (1985: 9)
As the purpose of the interview phase in this study was to elicit from interviewees
further details and information on issues already raised in the questionnaire as

well as a means by which new issues may be explored, the semi-structured
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interview approach seemed highly approbriate. Furthermore, as it was not the
only research method used in the gathering of data for this study it was felt that
45 interviews, divided amOngst the groups and between the regions and districts,
was a more than adequate complement to the questionnaire survey. Further

details on the composition of the interview sample are given later in the chapter.

As one of the major themes of the research was to assess the participants’
predominant juvenile justice ideology, extensive consideration had been given to
the construction of question nine (see Appendix one) in the questionnaire for this
very purpose. It was also a consideration in the formulation of question nine that
responses to the ideological issue could be used as a mechanism by which both
the pilot interview sample and the final interview sample could be determined.
The cluster analysis facility within the SPSSX package was envisaged as a means

to achieve this selection procedure.

Question nine in the questionnaire consists of eleven statements which were
designed to separate the views of the respondents, firstly into two groups - those
who adhered to the criminal justice model in dealing with juvenile problems and
those who related more to the welfare approacﬁ. Secondly the statements were
devised to separate the respondents’ views still further into three categories -
those views that might be more inclined towards law enforcement, those that
might favour decisions and actions relating to children being determined by
professionals but within a welfare/treatment system, and finally those views that

still favoured a welfare approach but considered the involvement of lay people as
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decision-makers in child welfare essential. These categories were devised from
the three ideological positions identified by Smith (1977) and Parsloe (1978) and
considered as influential within hearings system operations. Smith’s and Parsloe’s

descriptions of these ideological constructs are presented in chapter one.

To assess the ideological position of each respondent a five point scale was
devised, giving a score of five to the position of ‘strongly agree’ with the
statement, four to the position of ‘agree’, three to the position of ‘uncertain’,
two to ‘disagree’ and one to ‘strongly disagree’. Four statements were devised
to equate with each ideological stance. Eleven statements were used and not
twelve as one ideological statement - statement B - was designed to be applicable
to both the concept of a welfare system operated by professionals and that
involving a lay input. It was also designed as a means for checking continuity
. between respondents who adhered to the welfare principle but differed on the

professional or lay structure of it.

Statements ADFI in the questionnaire (question nine) were considered to display
tendencies towards the law enforcement/justice model, statements BCHK relate
to a welfare approach to juvenile problems determined by suitably qualified
professionals, while statements BEGJ although still welfare inclined support the

involvement of lay people in determining the care and treatment to be applied.
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Ideological Statement Compatibility

Although question nine in the questionnaire could be considered to provide data
at interval level, it could be argued that it is difficult to truly assess the
psychological difference between say ‘strongly agree’ and ‘agree’ in the minds
of the respondents when replying to each statement and for this reason it was
decided to analyse the information forthcoming from this question at ordinal level
instead. While it is acknowledged that the statements used in question nine and
contrived for the purpose of ideological assessment are in no sense prescriptive,
the slant taken by each of them was fully and carefully deliberated on and the
eventual choice as well as other alternatives were piloted as part of the draft
questionnaire before the final selection was made. Before utilising these
statements as a means of determining both the research sample’s ideological
stances and those respondents to be interviewed, it was considered prudent
initially to determine whether indeed the four statements in each of the three
groupings - law enforcement, welfare /professional and welfare/lay involvement -
were in fact related at all and to test the strength of that relationship. Using the
SPSSX package's non-parametric correlation facility and computing a two-tailed
test of significance as the direction of the relationships cannot be determined in
advance, two correlation coefficients (Spearman's rho and Kendall's taub) were
computed. As it was felt the precision of the data resulting from this ideological
assessment was such that it could not realistically be measured or analysed at
interval level, Spearman's rho and Kendall's taub are appropriate correlation

coefficients to use. They performed a similar task in determining the degree of
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association between the responses to the various ideological statements given in
question nine and they are applicable to ordinal level - rank order - data. (For
further explanations of all these statistical procedures see: Rowntree, 1981;
Sprent, 1981; Cohen and Holliday, 1982). From these statistical procedures
statements ADFI did prove to be significantly related to each other more so than
to any of the other statements in the question and this also proved to be the case
for the other two groupings. Only statement B proved unreliable as its
relationship with the other statements both in the welfare/professional and
welfare/lay involvement groupings proved to be weak. Consequently it was
removed from these groups and was not used in the final analysis. The ‘null’
hypothesis which assumed no relationship between the ideological statements

contained in the three separate statement sets was therefore largely rejected.

Interviewee Selection : Cluster Analysis

In order to identify the respondents for interview, cluster analysis was used on the
three statement groups or sets.  Cluster analysis is a useful statistical technique
when handling and attempting to make sense of a large sample within a data set.
It can reduce a large quantity of individual cases to a smaller number by grouping
or clustering like cases together. This can permit an easier understanding of the
data by reducing it to a more manageable size with minimal loss of information.
Cluster analysis can be used to generate hypotheses which can then be tested as
well as being used to ‘shed light’ on previously made hypotheses (Everitt, 1980:4-

7). For the purpose of this study, cluster analysis was used to identify respondents
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who, because of their attitudes expressed in question nine of the questionnaire,
naturally converge together in groups or clusters and to confirm or otherwise a

previously held suspicion about the case composition of these clusters.

Some respondents in attempting to complete question nine omitted to register a
response to some of the statements and for this reason they were not included in
the final cluster analysis - hence the total of 371 respondents in the four clusters

instead of the actual sample of 389.

As many as twenty clusters were produced as a result of this technique but after
close scrutiny it was clear that for the later cluster formations the data set was
being broken down to such an extent that it became no more manageable than
in its original form. As the number of clusters increased the new clusters being
formed tended to be small in nature containing only a relatively small number of
cases. Two larger clusters were, thever, prominent throughout and their
creation occurred at the point in the procedure where four clusters (including
these two) were formed. On closer analysis of the structure of these cluster
formations it became apparent that they formed the best arrangement of the data
giving two clusters of 173 cases in each, one of 23 cases and one of two cases.
The cluster of two cases, which remained unaltered throughout the analysis, can

be thought of as containing two rogue cases.
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Cluster Composition

In designing and considering the statements presented in question nine of the

questionnaire it was hypothesised that the pattern might emerge whereby the

majority of panel members and reporters in supporting lay involvement in juvenile

justice would form together in one cluster - what could be termed the

‘welfare/lay involvement’ cluster, while the majority of the members in the other

three groups, the professional groups, would form a second cluster - the

‘welfare/professional’ cluster. Gratifyingly, when viewed in conjunction with the

groups mean ideological scores for the statement sets (chapter four), this

hypothesis proved accurate. Figure 3a shows the group compositions of the three

clusters.

Figure 3a

Tuster One : 173 cases

eporters (1 from 13)

[Cluster Three : 173 cases

anel Members (17 from 145) 12% Panel Members (117 from 145)

8% Reporters (11 from 13)

ocial Workers (55 from 83) 66% Social Workers (22 from 83)
uidance Teachers (78 from 118) 66% Guidance Teachers (22 from 118)
olice Officers (22 from 30) 1% Police Officers (1 from 30)

81%
85%
26%
19%

3%

Cluster Two : 23 cases

Panel Members (7 from 145)
Social Workers (1 from 83)
Guidance Teachers (9 from 118)
Police Officers (6 from 30)

5%
1%
8%
20%
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It might be suggested that cluster two contains those respondents who adhered
more to law enforcement attitudes. The smaller numbers of respondents in this
cluster provides corroboration for the lower mean ideological scores registered
generally by all groups for the law enforcement ideal - which failed to be the
favoured ideological framework for any of the groups participating in the
research. The high percentage of police officers in cluster one accords with the
mean ideological score for this group which was the highest of all the groups in
favour of the welfare/professional ideal (see chapter four). This position in
conjunction with the large numbers of guidance teachers and social workers in
this cluster whose groups too registered high mean ideological scores in support
of the welfare /professional model, p;ovides confirmation for the assumption that
cluster one represents the welfare/professional grouping. The same analytical
logic applied to the mean ideological scores of panel members and reporters
(chapter four) and their large membership of cluster three indicates that this
cluster represents the welfare/lay involvement model. The fact that some
members of all groups appear ‘in all three clusters supports the findings of Smith
(1977) and the concept of multiple ideologies within groups as well as across
groups. This is particularly evident in this study’s sample within the social worker
and guidance teacher groups with 26 per cent and 19 per cent of their members
respectively concentrated in the welfare/lay involvement cluster and within the
police officer sample with 20 per cent of its members in the law enforcement
cluster. Further reference to this response configuration displayed by police

officers in the study is made in chapter four.
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Interview Sample

Before selecting cases for the pilot sample further preliminary analysis was carried
out to determine whether the composition of the three main clusters might be
affected by any other variables - geographical area, gender, age, the job
experience of the respondents. When this additional aspect of the analysis was
enacted by crosstabulating each cluster with these variables, no such influence was
identified and the pattern evident in the case composition of the clusters followed
that of the overall sample to a substantial degree. A random sample, therefore,
of eight respondents (one reporter, one police officer and two panel rﬁembers,
social workers and guidance teachers) was taken from across the three clusters
and the interview schedule was piloted. It was possible to identify the individual
respondents for interview by crosstabulating the cluster compositions by the
reference number of each questionnaire. Those questionnaire forms could then
be located and as the respondents who were prepared to be interviewed had
indicated so in the corresponding section at the end of the questionnaire, personal
contact could be made. As before (questionnaire sample) those participants
involved in the pilot interview sample were not re-interviewed and their

comments were not included in the analysis of the interview sessions.

A letter stating that the respondent had been selected for interview and
requesting an acknowledgement that he/she still wished to participate in this
phase of the research was posted to each prospective interviewee. After the

acknowledgement was received arrangements were made by'telephone for the
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interview itself. The same procedure was used for the main interview sample.
In all, in both the pilot and the main sessions of the interview phase of the
research, only one of the selected respondents was unable to participate and it
was an easy task in this case to select another appropriate candidate to

compensate.

Although regional variation, and in the case of Central Region and Dumfries and
Galloway district variation, did not significantly affect the overall composiﬁon of
the three clusters, it was felt neflertheless that as a way 6f balancing the main
interview sample and providing as wide a variety of experiences as possible, it
would be preferable randomly to select intervieWees from all the various regions
and districts involved in the study across all groups in all three clusters. This
proviso did influence the final composition of the interview sample, in that it
inevitably meant a disprcl)portionately' higher number of interviewees from the
reporters’ group and policé officers’ group than might otherwise have been
expected, especially considering their smaller numbers in the survey sample. It
was felt however that numbers and proportions were of little consequence within
the context of this study. As all the groups involved in the reSéérch, regardless
of their input numerically, are vital agencies within the hearings system it could
be argued that their views are of equal importance to the system and its present
and future operatioﬁs and that to restrict the scope of comment on a purely

proportionate basis may be damaging to the overall debate.

As panel members, guidance teachers and social workers constituted the three
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groups with the greatest organisational diversity throughout the regions, it was
necessary to allocate a greater quota of interviews to them - 23 in total: 13 panel
members; 10 guidanée teachers; and 10 social workers. Six interviewees each
made up the police officer and reporter samples. The final composition of the

interview sample was as follows:

Reporters’ group: _ \ :

Six interviews; Three in Central - Region - one from Cluster One
(Stirling/Clackmannan District)
two from Cluster Three - (one each from
Stirling/Clackmannan and Falkirk Districts)

In Central Region there are two reporters’ offices - one
serving Falkirk District and one serving the joint district of
Stirling/Clackmannan

One in Dumfries and Galloway - Cluster Three (Regional
Reporter) R

At the time of the interview phase of the research Dumfries
and Galloway reporters’ department had only one
permanent reporter and was in the process of appointing two
assistant reporters

Two in Glasgow South-West - Cluster Three.

Police Officers’ group:
Six interviews; Two in Central Region - one from Cluster Three
one from Cluster One .

Two in Dumfries and Galloway - both from Cluster One
(Dumfries Police Area and Stranraer Police Area)

Two in Glasgow South-West - one from Cluster One
one from Cluster Two

Panel Members’ group:

Thirteen interviews; Four in Central Region - three from Cluster Three (one
each from Clackmannan, Falkirk and Stirling Districts)
one from Cluster One (Clackmannan District)
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Social Workers’ group:

Ten interviews;

Guidance Teachers’

Ten interviews;

Interview Schedule

Five in Dumfries and Galloway - four from Cluster Three
(one from each District - ngtown Stewartry, Nithsdale,
Annandale/Eskdale)

one from Cluster One (Nlthsdale District)

Four in Glasgow South-West - three from Cluster Three

- one from Cluster One

Six in Central Reglon four from Cluster One (one each
from Clackmannan and Stirling Districts, two from Falkirk
District - the largest social work area)

- one from Cluster Two (Falkirk District)

- one from Cluster Three (Stirling District)

Four in Dumfries and Galloway - two from Cluster Three
(one each from Wigtown and Stewartry Districts)

two from Cluster One (one each from Nithsdale and
Annandale/Eskdale Districts)

group:

Four in Central Region - three from Cluster One (one each
from Stirling, Falkirk and Clackmannan Districts)

one from Cluster Two (Stirling District)

Three in Dumfries and Galloway - two from Cluster One
(one each from Stewartry and Annandale/Eskdale/Nithsdale
Districts)

one from Cluster Three (Wigtown District)

Three in Glasgow South-West - two from Cluster One
one from Cluster Three.

The interview schedule, which contained topic areas similar to those in the

questionnaire, was used as a framework and guide for each interview and as a

means of introducing topics and generating discussions around these. At the same

time it was desired that the interview schedule allow interviewees the opportunity

to deliberate and expand on the issues concerned and to raise new issues if
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desired (see Appendices two and three for the interview schedule). The use of
the interview schedule in this way is consistent with the case for incorporating two
research techniques within -a single study. Within such a strategy the
questionnaire can be seen as a means of initially introducing topics to the
research sample and providing general trends of opinion, while the interview
phase, through the medium of the semi-structured interview, provides a

mechanism for developing and broadening the parameters of the discussion and

of the debate generally.

The interview schedule operated well throughout the pilot phase. It generated
considerable amounts of relevant information particularly from those interviewees
who had a good knowledge and experience of the system. It proved to be
adequately structured to be consistent in the information content it provided thus
fulfilling its role as an interview guide, yet flexible enough in its application
allowing for some good open-ended discussion. The average length of each
interview was between 60 and 90 minutes. Although no major alterations were
made to the content of the interview schedule as a consequence of the pilot
sessions, the order and balance of the schedule applied in interviews with
guidance teachers and police officers had to be changed. It became clear during
discussions, and this was evident to some extent in questionnaire replies also, that
guidance teachers and police officers had a variable knowledge of some aspects
of hearings system operations - particularly issues around the practices within a
hearing and panel member training. Bearing this in mind and to provide a more

discursive entry into the interview, the order of the schedule for those groups was
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altered to concentrate, in the first instance, on their present input to the hearings
system rather than, as with the other groups, the processes within a hearing. The
interviews with guidance teachers and police officers were usually but not always
shorter than those with other groups - approximately 60 minutes. The length of
certain interviews was also curtailed by the limited time available to the
interviewee for discussion. This was particularly so with guidance teachers and

social workers.

Timing and Conduct

The interviews were conducted during the summer and autumn of 1992 taking a
period of four months to complete. Throughout the study the researcher has
been employed on a part-time basis either in school teaching or in university
teaching and on occasions in both. The flexibility and time allocation this allowed
for the research placed few hindrances in the way of the fieldwork. This was also
made easier by the fact that some interviews conducted over the summer months
were undertaken during school and university vacation periods which permitted
even more flexibility in arranging interview times. As much of this researcher’s
employment over the period of the study was of a part-time nature the time that
could be devoted to all aspects of the study was increased thus permitting the
research to be completed over a relatively moderate time period. The
organisation and conduct of the research was also facilitated by the fact that much
thought and initial preparation had been undertaken in the year prior to

registration for the PhD. Furthermore, as much recent interest - Child Care Law
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Review (1990), Clyde Report (1992), Kearney Report (1992) - has been shown in
matters related to the hearings system, the researcher was naturally keen that the
results of this study and the views of the participants be available as soon as
possible and within the context of the comments and recommendations of these
other documents. The latter circumstance provided an impetus to complete the

fieldwork and analysis as rapidly and as comprehensively as possible.

Each interview where possible was tape recorded although in two interviews notes
had to be taken instead. In one instance the nature and busyness of the
interviewee's office made tape recording impossible because of the intrusive
nature of the background noise and in the other the interviewee felt uneasy with
the presence of a tape recorder and preferred that handwritten notes be taken

during the course of the interview.

Immediately following a series of interviews the tapes containing the data were
transcribed. The transcriptions were completed as soon as possible after the
initial interviews to prevent any backlog and while the interviews themselves were

still relatively fresh in the researcher’s mind.

Once all the interviews and transcriptions were complete the final stage of the
analysis commenced. In the light of the comments made by interviewees from
each area, further crosstabulations, on the issue of group liaison for example,
were undertaken to investigate regional and possibly district variations. Previously

less explored aspects of the data within the questionnaire survey, for example, the

118



issues of adoption, custody and access relating to children under supervision, were
more closely scrutinised, again as a consequence of the views and opinions
expressed by the interviewees. This process confirmed the considerable benefit
of undertaking ‘individual’ interviews as well as the questionnaire survey, for it
opened up new lines of inquiry and new areas of investigation. The interviews
permitted the participants to speak for themselves and through this element of
discussion avenues of inquiry arose that had not been emphasised before or in
some cases included in the questionnaire survey at all. One such example was the
proposal that children and parents should be encouraged to compose their own
reports for hearings - this whole area of debate arose from one commeht made

by a reporter during an early interview.

Summary

The purpose of this chapter has been to present an outline of the structure and
organisation of the study and to pre'sent a description of the conduct of the
fieldwork. It has provided a justification for the choice and combination of
research methods used as well as an account of their construction and
implementation. Before moving on to the findings and analysis section of the
research however, it is important to re-emphasise the objectives and themes of the

study upon which the framework and structure of the research and research

instruments were based.
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Analytical Framework and Research Themes

In the construction of the questionnaire and the interview schedule and in the
application of the schedule, a number of themes, already highlighted by the
literature review and considered crucial to the objectives of the research, were

emphasised and the questions and interview areas were centred around these.

To reiterate, the objectives of the study were to determine and examine the
concept of juvenile justice and the ideals and practices of the hearings system as
viewed and experienced by the members of five groups (panel members, social
workers, guidance teachers, police officers and reporters) and to establish any

need or desire for change.

From this platform five research themes were created that allowed these
objectives to be met. The first, ‘Ideological Stance’, attempted to determine each
group’s stance on juvenile justice ideology by using three sets of ideological
statements covering three perceptions of juvenile justice - law enforcement,
welfare /professional, welfare/lay involvement - and scoring these on a five point
scale from strongly agree to strongly disagree. Furthermore, in the light of these
three standpoints, an assessment was made of the respondents’ perceptions of
hearings system operations in their areas and of their views on how the hearings
system should operate. Finally in this theme, an attempt was made to determine
whether, in the eyes of the participants, hearings system operations as they are at

present are succeeding in fulfilling the perceived ideals of the system.
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The ideological position of the participants regarding juvenile justice was a
fundamental theme in this research and one which was influential in the
assessment of respondents’ perceptions of the hearings system and its operations.
It was viewed as a recurring and overriding theme that permeated the analysis of

aspects of the other four research areas.

The second theme or area, ‘Discussion and Decision-making’, attempted to
establish the respondents’ views on how decisions are made in a hearing and how,
if necessary, this process can be improved. The police officers had a restricted
input to this theme. As they do not attend hearings on a professional basis their

knowledge of the processes in a hearing is naturally more limited.

The third theme, ‘Rights’, examined the position within the hearings system
relating to the rights of the child and parents. It elicited from the participants
their views on whether or not the rights of these groups are upheld within the
system at present and what if anything needs to be done to ensure greater
protection or to expand or reduce the rights of those who come before the system

and are subject to its decisions.

The fourth, ‘Lay Aspect’, was designed to establish the participants’ definitions
of the concept of ‘lay’ as they saw it and to assess their views on lay involvement
as a central feature of decision-making within a hearing, as well as any changes

they may wish to see to this aspect of hearings system operations.
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The fifth, ‘Inter-group Liaison’, examined the respondents’ views on what
constitutes group liaison, on the state of liaison between groups involved in the
hearings system at present and whether or not liaison and communications should

be developed, in which ways, and what the implications of that may be.

The statistical data obtained from the questionnaire survey and the qualitative
material achieved through the individual interviews were combined in a
supportive capacity as they applied to each of the analytical themes. Ttie
statistical data provided the general trends of opinion expressed by the members
of the suﬁey sample, while the comments given by the 45 intérviewees constituted
the reasons for such trends and deveioped certain aspects of each theme beyond
what was possible to achieve through the more rigid and standardised
questionnaire technique. | Chapters four to eight display how the marriage of the
ﬁndings obtained from these two research instruments was accomplished and form

the analytical section of the study.
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Chapter Four : Ideological Stance

A system is only as good as the tools it has to work with.
Central Region Panel Member

Ideological Assessment

The assessment of the ideological positions_ of each of the five groups ‘involved in
the research is described, in chapter three as a cemral theme éf _the sfudy. As
that chapter made clear, a possible hypothesis suggests that the groups who work
within juvenile justice and the hearings system in Scotland may, perhaps because
of their backgrounds ‘and tréining, have different ’and possibly contradictory
attitudes to the purpose and function of juveﬁile justice and to how it should be

structured.

Asquith (1983) considers these possible areas of contradiction between different
agencies working within a social system using what he terms ‘frames of
relevance’. A frame of reievance, Asquith} explains, provides the pfofessional with
a set of *generalisations’ or *typifications’ that constitute a stock of professional
knowledge which can be drawn updn when decisions have to be made. Asquith
claims it is because each profession has its own exclusive frame of relevance and
because there is likely to be a number of different professions within the
‘organisational network’ for administering say juvenile justice that differing

attitudes and degrees of mistrust do arise and group cooperation does not
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necessarily progress. Asquith also ascribes to lay people - in the case of the
hearings system this would include panel members - lay frames of relevance which
he suggests assists them to make decisions and form opinions within the context
of a social system in the same way as sense is made of general everyday life

(1983: 46-9).

With reference to the hearings system Asquith would argue that the various
groups involved in hearing operations using their unique frames of relevance will
conceive attitudes to the system which may not necessarily be complimentary.
This in turn could have implications for the execution of all aspects of hearings
system operations. It is attitudes of this nature that McLean and Docherty (1985)
refer to (chapter two) when commenting on the activities of the police and their
alleged suspicions of the hearings system, and Smith (1977) and Morris and
Mclsaac (1978) allude to in their considerations of the objectives and ideals of

groups involved in juvenile justice.

Geertz (1964) has identified two approaches to the study of differing attitudes or
ideologies - the ‘interest’ theory and the ‘strain’ theory. They are defined thus:
In the interest theory, ideological pronouncements are seen against
the background of a universal struggle for advantage; in the strain
theory, against the background of a chronic effort to correct socio-
psychological disequilibrium. In the one, men pursue power; in the

other, they flee anxiety (1964: 52).
Under the interest theory people are seen to construct their own social world as

they will. Anideal perception of something or some state is defined and then, as

Smith describes, ‘rationally and consistently’ an attempt is made to make this
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image reality. For Smith thic model is idealistic in that the ‘construction of
subjective reality determines the nature of objective reality as the subjective gains
operational implementation’ (1977: 851). The strain theory provides a different
perspective. Under this approach it is the objective world which confronts and
influences people leaving them unsure and in situations they find difficult to
rationalise. Their lives then become *characterised by inconsistency and strain’

(1977: 851).

Smith utilises the strain theory in an attempt to analyse his research into social
workers’ interpretations of the hearings system. The first source of strain noted
by Smith was associated with the fact that as social workers constructed and
initiated an “operational philosophy’ or working attitude to the hearings system
in line with their primary ideology, they discovered aspects of the hearings system
that confused them. There were matters which simply did not fit into their
subjective and idealistic conception of things. As Smith explains:
It was not simply that puzzling aspects of the system were
encountered. Aspects of the system were encountered which
seemed to refute the adopted stance. Ambiguous reality was
encountered and, on occasions, subjective reality was actively
disconfirmed. (1977: 852)
Smith’s study also indicated a second source of strain within hearings system
operations. This developed as the social workers realised that the ideology to
which they adhered most closely was not that which necessarily predominated
throughout the system. This situation in turn led to frustration and anger (1977:

853). This is the hypothesis that is to be analysed within this chapter. Do various

participant groups adhere to different ideological positions concerning juvenile
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justice and if so, does this affect their views on the hearings system and how it
should operate which could prove contentious? To attempt to evaluate the
primary ideological stance taken by each group towards juvenile justice, eleven
statements classified into three ideological sets were presented to the respondents
in the questionnaire. These were designed in accordance with the ideological
positions described in chapters one and three with the purpose of separating the
views of the respondents on juvenile justice into three categories: those more
inclined towards law enforcement and the justice model; those preferring a
welfare-treatmeht approach to children’s problems organised and controlled by
professional groups; and those adhering to the welfare approach but on this

occasion believing in lay decision-makers as an essential part of the process.

Using the five point scale described in chapter three and remembering that one
of the eleven statements - the dual welfare/professional-welfare/lay involvement
statement - was found to have a poor relationship with the others in its sets and
was therefore eliminated for the purpose of analysis, mean scores were calculated
for each group for each of the three ideological positions. As the dual statement
was removed from the analysis meaning that two sets contained only three
ideological statements while the other for justice /law enforcement contained four,
compensation for this imbalance was required when calculating group scores. To
achieve this all scores for the justice/law enforcement model were weighted

accordingly and reduced by the fraction of 0.25.

The higher the score, the more agreement there is with each statement and a high
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overall score for a set of three statements was taken to indicate general

agreement with the ideological stance it represented.

Group Ideologies

Table 4.1 below shows each group’s mean score for each set of statements. Any

regional or district variations are explored later.

Table 4.1
Panel Social Police Guidance Reporters
Members Workers Officers Teachers
(n=141) (n=78) (n=29) (n=111) (n=12)
Justice/Law Enforcement 5.9 6.3 8.7 8.3 4.2
Statements ADFI
Welfare/Professional 7.7 109 111 104 7.8

Statements CHK

Welfare/Lay Involvement 106 79 8.1 83 10.5
Statements EGJ ’

(For the individual statements see question nine of the questionnaire in Appendix
one)

As table 4.1 indicates, all groups - panel members, reporters, police officers,
guidance teachers and social workers - displayed support for a juvenile system

based upon the welfare principle. The justice/law enforcement model was clearly

not endorsed.
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The groups were divided however on who should make the decisions within such
a system. Social workers, guidance teachers and police officers agreed that
decisions relating to children should be determined by professionals. While
reporters and panel members who, as has been shown, also firmly supported the
welfare principle, did so chiefly within the context of involving lay people as key
members of the decision-making process. This division of the sample into two
distinct groupings mirrors that obtained using thé cluster analysis described in
chapter three and used for the selection of respondents for the individual
interview sessions. The two main clusters there, again derived from the responses
to these ideological statements, divided the overall sample iﬁto two groupings -
the majority of guidance teachers, social workers and police officers in one cluster

and the majority of panel members and reporters in another.

This general pattern which displays different ideological standpoints on juvenile
justice between reporters and panel members and the other groups could have
implications for the hearings system both in terms of group relations and in terms
of overall attitudes to operations and development - more so if these attitudes
displayed in the general table are consistent with those present for each of the

groups in each region.
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Panel Member Attitudes

Table 4.2 : Panel Member Attitudes

Central Dumfries &

Region Galloway Glasgow SW

(n=49) (n=46) (n=46)
Justice/Law Enforcement 6.1 5.7 6
Welfare/Professional 8 7.4 1.7
Welfare/Lay Involvement 98 11.2 109

The mean scores recorded for panel members in Dumfries and Galloway,
Glasgow Sbuth-West and Centrai Region (table 4.2) are close to those in the
general table (table 4.1) with ch> major deviations. Panel members clearly
demonstrated a commitment to the welfare principle and to lay involvement in
decision-making although those in Central Region while still scoring higher in this
latter category did so with slightly less conviction than those in the other two
areas. There were no distinct district variations within Central or Dumfries and
Galloway Regions and Glasgow South-West being in itself a panel member

district, cannot of course be divided further in this respect.

It might be suggested perhaps that the individual nature of the lay frames of
relevance, which can be said (Asquith, 1983) to govern and contextualise panel
member attitudes to juvenile justice, has the potential to generate a wider range

of ideological affiliations than those to be found amongst professionals -
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professional groups being influenced in their attitudes by more coherent frames
of relevance embodied in training and acquired expertise. This concept may help

account for the differences in mean scores exhibited in table 4.2 between Central

Region and the other two participating areas.

Police Officer Attitudes

Table 4.3 : Police Officer Attitudes

Central Dumfries & Glasgow SW

Region Galloway

(n=7) (n=6) (n=16)
Justice/Law Enforcement 7.7 8.9 9.5
Welfare/Professional 99 12.2 11.2
Welfare/Lay Involvement 8.7 7 8.6

The mean scores for police officers in all three regions, like those in table 4.1,
displayed support both for the welfare principle for juvenile' justice and also for
professionally determined treatment. The welfare scores for police officers in
Central Region are closer than those in the other two areas. This may be partly
the result of the make up of the police sample from this region which of the seven
officers included four from the Child Protection Unit. This is a special unit which
works exclusively in the area of child protection and liaises extensively with the
social work department and the reporters’ department. The other three officers

were from the Community Branch of the Force. The closer relationship the CPU
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officers have with both social workers and reporters and a greater understanding
of the work these groups do, seemed to make it more difficult for them to choose
decisively between the two welfare frameworks and this in turn led to the greater
homogeneity of mean scores for the welfare principle across the region. Police
officers from the other two areas, on the other hand, followed the general pattern
by embracing the welfare ideal but clearly rejecting lay involvement in decision-
making, Their ranks did not contain as many police officers from special units
as the Central Region sample and this may account for their more definite

indication of preference.

These findings contradict those of McLean and Doclilerty' (1985) which suggest
that police officers still adhere to a predominantly law enforcement attitude to
juvenile justice. The specific nature of the police Sample used in this research,
however, may not reveal the true range of attitudes prevalent within police ranks.
The police officers who took parf in both the questionnaire survey and the
interview sessions, as éhapter three indicated, all haa dir‘e’ctv expériencc of hearings
system operations - this may mean a greater awareness on their part of welfare
based juvenile justice systems and thus a more informed outlook. If this is so
then it does provide a convincing argument for incorporating information about

such systems within the scope of police training - pre-service and in-service.

Furthermore, despite the majority of police officers in this study rejecting the law
enforcement ideal for juvenile justice, it is noted that Glasgow South-West police

officers did score the highest of any group for the justice model (table 4.3) and
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that 20 per cent of the police officers’ sample did appear in cluster two -

identified in chapter three as potentially the criminal justice/law enforcement

cluster. This variation in attitudes displayed by police officers, as chapter three

suggested, provides justification and support for Smith’s (1977) theory of multiple

ideologies within groups.

Social Worker Attitudes

Table 4.4 : Social Worker Attitudes

Central Dumfries &

Region Galloway

(n=47) (n=31)
Justice/Law Enforcement 6.3 6.4
Welfare/Professional 10.8 11.1
Welfare/Lay Involvement 7.7 8.3

Social workers in both Central and Dumfries and Galloway Regions, as table 4.4

shows, scored similarly on the ideological statements given in the questionnaire.

Clearly they favoured a welfare system based on decisions made by professionals

and this pattern generally held for the majority of social workers in both regional

samples.
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Guidance Teacher Attitudes

In line with their scoring pattern in table 4.1 guidance teachers in all three
regions and their districts endorsed the welfare ideal for the treatment of children
within juvenile justice and suggested this treatment should be determined and

decided upon by professionals. The regional pattern is displayed in table 4.5:

Table 4.5 : Guidance Teacher Attitudes

Central Dumfries & Glasgow SW

Region Galloway .

(n=55) (n=35) (n=21)
Justice/Law Enforcement 8.2 8 8.9
Welfare/Professional 11 104 9.9
Welfare/Lay Involvement - 82 8.4 8.6

As the table indicates the guidance teachers in the South-West District of
Glasgow seemed to have greater difficulty in clearly determining their preference
between the three ideological models. . This is demonstrated in the closeness of
the three mean scores, especially when compared with the differences prevailing
in Dumfries and Galloway and Central Regions. Even amongst guidance teachers
in Glasgow South-West though, the welfare /professional model still provided the

highest mean score overall.

When the issue of juvenile justice ideology was raised with the guidance teachers
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from the South-West of Glasgow who were interviewed, their comments would
suggest that their views were influenced by their experiences of young people,
particularly those who offend, and their parents. The dominant consideration was
that in some cases these children could only be handled by professionals and that
some degree of retribution for their acts should be ins;igatéd where appropriate,
as with habitual offenders. On the other hand for those children éateéorised as
victims of family or social circumstances the welfare-caring approach, either
pfofessionally controlled or involving lay people, was advocated strongly. In those
instances the complexity of each individual case seemed to be the criterion upon

which the choice between professional decision-makers and lay decision-makers

was made.

It is interesting to note that in both the cases of the guidance teacher and police
officer samples, their mean ideological scores for the justice/law enforcement
model in juvenile justice, although not dominant, were higher than those exhibited
by the other three groups (table 4.1, 4.3, 4.5). These higher scores and the
attitudes associated with them are perhaps reflected later in this chapter in

reactions to specific developments in hearings system operations.

Reporter Attitudes

In all three regions the reporters’ sample scored highest for the welfare/lay
involvement statements but by far the most convincing display of support for this

model was given by the reporters in Glasgow South-West with a high mean score
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of 12.5 (see table 4.6).

Table 4.6 : Reporter Attitudes

Central " Dumfries & Glasgow SW

Region Galloway

(n=5) (n=3) (n=4)
Justice/Law Enforcement 53 4 3.6
Welfare /Professional 8.8 8 6.7
Welfare/Lay Involvement 93 9.7 125

As table 4.6 indicates the reporters in Central Region, while endorsing the welfare
principle, seemed less certain about whether to embrace lay involvement in
decision-making or whether this role should be left in professional hands. This

indecision is most marked in the district of Falkirk as table 4.7 shows:

Table 4.7
Falkirk | Stirlirig/ Clackmannan
(n=1)  (n=4) :
Justice/Law Enforcement 53 53
Welfare /Professional 8 9.7
Welfare/Lay Involvement 8 10.5

It must be noted that as the number of reporters within the regions is small when
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broken down to a district level distinctions in attitude can become reflections of

single individual opinions.

The dilemma for the reporters in Central Region seemed to originate from their
apprehension over the increasing number of care and protection cases coming
before children’s hearings and their growing complexity (see table A4 in
Appendix four) - a phenomenon acknowledged both in the Clyde Report (1992)
and the Finlayson Report (1992) - and over the continuing ability of lay panel
members to understand these cases and to make the correct disposals. This
anxiety expressed by these reporters was also evident in their support for more
panel member training in the field of child care - an issue discussed in chapter
seven - which they saw as one possible solution in assisting lay panels in their

dealings with such cases.
Situated Accounts

The fact that Central Region police officers, Central Region reporters, Glasgow
South-West guidance teachers and to a lesser extent Central Region panel
members, had some difficulty in convincingly determining their dominant ideology
is in itself not a new phenomenon. Gilbert and Levinson (1957), Sharaf and
Levinson (1957) and Wessen (1958) in their studies of medical staff ideologies all

reported ideological diversity, inconsistency and confusion amongst their

participants.
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Stoll (1968) in fact suggests that the unpredictability associated with ideological
assessment and affiliation renders it a poor indicator of behaviour. By way of
explanation, Stoll asserts:

One possibility is that ideology is purely rhetoric [and

..] may be led astray in practice [..] when

opportunities to implement theoretical guidelines are

not available, or when accommodations must be made

with others [...] (1968: 124-5).
Hardiker (1977) too identifies a rhetorical element in ideological allegiance
which, she claims, may subsequently be altered dr affected by praéticai issues such
as resource availability or occupational accountability. Hardiker encountered this
phenomenon in her study of probation officers’ ideologies as did Srriith (1977) in
those held by social workers (chapter one). To make sense of these apparent
contradictions in ideological rhetoric and practice Smith (1977) utilises thé
concepts of ‘operational philosophy’ (chapter one) and ‘situated accounts’.
Smith believes, ‘the notion of ideology is usefully confined to sets of ideas
expressed at a relatively high abstract level’ (1977: 858) - so whén in an
operational situation which is by definition pragmatic, the ihdividual may have to
construct a working arrangerﬁent for his/her underlying ideology, the final
outcome of which is an operational f)hilosophy. S/he may also have to adjust and
alter this operational philosophy to alldw for and compréhend the varyiné
practices within a system some of which may not accord with his/her underlying
ideological stance. In this way continual ‘strain’ within a system can be
alleviated. The result of such a process is defined by Smith (1977) as ‘situated

accounts’ (1977: 861). Using these concepts Smith suggests individual attitudes

and practices can be assessed and understood and ideological contradictions
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accounted for.

When members of the various groups in this study, were asked in interview about
their apparent difficulty in determining a dominant ideological stance, their
replies seemed to indicate the unconscious enactment of more pragmatic situated
accounts. One reporter from Central Region gave his explanzation:

I believe in a welfare system of justice for children that involves

lay people as decision-makers but the cases today that panel

members have to deal with make me think at times that qualified

professionals with experience and training in the handling of cases

like these would be more appropriate as the decision-makers.

Central Region Reporter

In this instance the reporter’s operational awareness surrounding the complexity

of some cases that come before children’s hearings - a practical issue - had an

influence on and produced a contradiction in his ideological stance.

Furthermore, the‘notion that professional training, the sfock of knowlédge it
imparts and professional ethos rhight influence group attitudes is partly
established in the results in so far as “child care’ professiorials (police officers,
social workers, guidance teachers) are idéologically separaie from thé rﬁajority of
reporters and panel members whose training and experiences are embedded in,
and more speciﬁcal]y related to, hearings system operations and therefore the
concept of lay involvement in decision-making. As suggested}before the particular
nature of the police sample in this study may obscure a potentially greater
endorsement of the law enforcement model that might exist in the wider ranks of
the police (McLean and Docherty, 1985) and which may be more reflective of
general police officer training than the predominantly welfare /professional stance

138



indicated by police ofﬁcgrs here. The fact, however, that the majority of members
in three main professional agencies adhered to the welfare/ professional model for
juvenile justice doeS add credence to the notion of professional expertise and the
concept that the most appropriatc individual to make decisions within a
recognised field is the trained and qualified professional. The view and concern
expressed by many interviewees from these three professional groups and from
some reporters that cases appearing before children’s panels are becoming too
complex for lay people to comprehend is a further indication of the existence of

this “expertise syndrome’.
Attitudes to the Hearings System

The ideological positions adopted by the groups can be significant in relation to
the children’s hearings system when contrastedA with the perceptions these same
groups had concerning how the hearings system operates or should operate in
their areas. It could be argued as Smith (1977) that if the ideological standpoints
taken by these participant groups are different from the way they see the structure
and organisation of the hearings system as it operates at present and if this in
turn differs from the way they believe it should operate, frustration and a possible
lack of commitment to the system may result - a situation which may ultimately

reduce efficiency and effectiveness.

As one panel member from Glasgow explained when commenting on hearings

practice:
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If panel members and maybe others are becoming disillusioned
with the system and frustrated that it is not working effectively for
the children then they might not work quite so hard and the
system then is on a slippery slope. _
Glasgow South-West Panel Member

Current Hearings System Operations

Thé groups' member§ were asked td describe how they viewed current hearings
system operatidns in their area “by choosing from three definitions given in the
questionnaire (for these deﬁn‘i‘tibnsr see question ten of the que.stionnaire‘ in
Appendix}one). Overall by far the strongest vieQ was one of a welfare system
fhat ensures lay involvenient ’in dealing with‘ children’s problems. Tweﬂty from
28 police officers, 68% 6f guidance teachers, 83% of social workers, 92% of panel
members and seven from 12 reporters throughout the regibns all héld 'this view,
Only in the South-West District of Glasgow was a rhajor contrast found. Three
from the four reporters thefe saw the hearings system »in this‘ area 6perating asa
welfare system certainly but one that ensures that proféssionals decide on the
treatment for children. For the réporters in South-WéSt Glésgow this situation
must prove frustrating particularly as they, by registering the highest mean
ideology score of all, supported léy involvement to the gréatest degfee. Indeed
it may be this perception of the hearings system as a system controlled by
professionals which motivates thé reporters in Glasgow South-West to hold such
strong convictions for the lay involvement model in juvenile justice. As a reporter
from this area expressed:

The system is designed around lay involvement and lay decision-
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makers. It's the only way it can work effectively in my view.
Glasgow South-West Reporter

Future Hearings System Operaiions

The groups’ members were also questioned on how they believed the hearings
system should operate. Again, and for some contrary to their ideological stances,
lay involvement in dealing with children's problems proved the preferred
framework. Ninety-one per cent of panel members opted for lay involvement as
well as 68% of social workers, 57% of guidance teachers, 14 from 27 police
officers and 11 from 12 reporters. As one of the supporters of lay involvement
in decision-making commented:

A lay person can have an overall view - they can hear the advice

and information from people who have knowledge of and are

dealing with the child but I think it’s good that these lay people

can then apply independent judgement to it [...] I would argue

very much in favour of lay involvement. I believe in checks and

balances and a lay panel provides this.

Glasgow South-West Guidance Teacher

Substantial numbers - 24% of social workers, 31% of guidance teachers and 11
from 27 police officers - however, in line with their mean ideological scores,
believed the hearings system should be structured in such a way as to ensure that
professionals decide on the treatment needed for children’s problems. In
explaining her reasons behind this viewpoint one social worker presented a
common attitude prevalent amongst interviewees who shared a desire to
restructure the hearings system in this manner:

Cases and problems are often complex today especially where

children are concerned and I don’t feel it should be left in the

hands of lay people to decide on how these problems should be
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treéted - they don’t have the background to understand things
fuIly. Central Region Social Worker
The attitude of these respondents again epitomises the belief in the
appropriateness of professional expertise and professional decision-making. It is
also the primary motivation behind the desires for change in panel member

training or in panel composition described in chapter seven by interviewees from

the three aforementioned groups.
Movement of Opinion

By crosstabulating the responses to how the hcarings system operates at present
with the participants’ views on how it should operate it was possible to calculate

the movement of opinion between the three ideological models.

The majority of reporters and panel members who saw the heafings system
operating as a welfare systeﬁi involving lay participation in decision-makingﬁ
continued to ovérwhelmingly endorse this operating practice for futuré héarings
system activities. For the other three groups the situation was a little different
however. Seventeen per cent of the social workers, 13% of the guidance teachers
and 30% of the police officers across the three regions who had indicated that the
hearings system operated at present to ensure lay involvement in decision-making
wished to see this practice changed and suggested the system should operate to
ensure that professionals make the decisions. This of éourse is in harmony with

the mean ideological scores for these groups. The percentage shift in the other

142



direction was smaller, endorsed by only 6% of social workers, 3% of guidance

teachers and 4% of police officers.

The shift of opinion overall for social workers, guidance teachers and police
officers combined from the welfare models to law enforcement was only 5% and
in the other direction only 6% split between the two welfare ideals. The
justice/law enforcement model was evidently mot considered by substantial
numbers in any of the groups as appropriate for governing hearings system
activities. The opinions of one guidance teacher summed up this position well:
I would not wish to see the hearings system change its overall
ethos - caring and working in the best interests of the child should
remain. I don’t think this fundamental aspect of the system
should be changed - certain procedures and practices maybe but
not its caring approach.
Central Region Guidance Teacher
At a regional level the most notable changes in the pattern of response occurred
in two participant groups in Glasgow South-West. The three reporters there who,
as indicated earlier, believed that the hearings system in their area operated to
ensure that professionals made the decisions, clearly wanted change as all three
joined the other reporter in the area in stating that the hearings system should

operate to ensure lay involvement in decision-making - a definite expression of

change and one in line with their ideological score.

Some of the police officers too in Glasgow South-West desired a change in the
way the hearings system operates in their area. Of the nine officers who believed
that the system operated to ensure lay involvement in the treatment of children’s
problems, four believed this should remain the motivating principle while five
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wished to see the system move to ensuring that professionals tak; on this
decision-making role. Of the four who believed the system was a law
enforcement mechanism, three desired change, one to a welfare system ensuring
lay involvement and two to a welfare system run by professionals. Finally of the
two remaining police officers who initially supported professional decision-making
within a welfare system, one continued with this conviction while the other wished
to see the hearings system become more of a law enforcement agency. Table 4.8
illustrates this movement of opinion - a movement that clearly endorses the
welfare principle and within a system controlled and run by professionals. It also
confirms the mean ideological score recorded by the police officers from Glasgow

South-West which indicated a preference for this regime in juvenile justice.

Table 4.8
How the Hearings System operates How the System should operate
at present | o ' ‘
Police Police

- officers o ' officers
Justice/Law Enforcement 4 Justice/Law Enforcement 2
Welfare /Professional 2 Welfare /Professional 8
Welfare/Lay Involvement 9 Welfare/Lay Involvement 5

(n=15 excludes 2 no response)

There is again little evidence within the police officer sample in this study to

support McLean and Docherty’s (1985) ccntention that the police favour a law
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enforcement approach to juvenile justice.
Ideological Contradictions

It is evident from the stances taken by groups on the' structure of the hearings
system that despite the mean ideologiéal scores of most guidancé teachers, social
workers and police officers which failed to endorse lay involvement in juvenile
justice, the majority of respondents from these same groups supported this
principle within the context of present and future hearings system operations -
although it must be noted that the majorities in the case of guidance teachers and
police ofﬁcers\ were smaller. How can this paradox between these groups’
ideological standpoints on juvenile justice and their views on hearings system
operations be resolved? Those questioned about this during the individual
interview sessions suggested an explanation for this potential ‘dilemma. The
majority indicated that they felt the hearings system WaS essentially a . good'
system in the way it tackled children’s problems and that they saw benefits, within
the parameters of that system, of including lay people in the decision-makihg
process. Their desire however, was fo balance this lay involvem;:rit with a more
effective professional input. This they 'proposed could be achieved either by a
more professional training scheme for panel members or ‘by involving
professionals to a greater degree in the processes by which decisions are reéched.
Professional advice was seen as vital. The idea of lay people making decisions
without a strong element of this was overwhelmingly rejected. This attitude again

endorses the importance, for these groups, of professional knowledge in the
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decision-making process - a pattern evident throughout the research findings.
This vision was expressed thus:
They are certainly genuine people who are on panels and they
want the best interests of the pupil and to help and I think that's
valuable [...] As long as there is a balance with the professionals
there, who know what 1s happemng in the schools and in the
family, to advise.
Dumfnes and Galloway Guidance Teacher
More appropriate panel member training is needed [...] a greater
knowledge of aspects of child care, human behaviour and child
education and psychology is needed. The appropriate professional
agencies must be involved in this.
Central Region Soc1al Worker
A discussion of panel member trarmng and its relat1onsh1p with the lay concept
as well as other suggested changes connected with lay panel membership including

changes to panel composition are considered in chapter seven.

As with some groups earlier and thelr apparent dilemmasover their idoological
preferences, in this case too those guidance teachers, police officers and social
workers who seemed to contradict their ideological stances by endorsing
continued lay involvement in future hearings system operations, appeared to be
adopting a pragmatic situated acconnts approach to the issue. They adhered to
the welfare /professional model for juvenile justice in principle but faced with the
hearings system which includes lay decision-makers and which is operating, they
admitted, witll some Success, rhey pragmatically accepted the continued

involvement of lay people in the decision-making process.
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Impressions of Hearings System Operatiohs

In the course of the interviews and as a practical development of the ideological
expressions of the respondents in the quéstionnaire, the interviewees were asked
to define their own impressions of the purposes behind the work done by the
hearings system and also to assess how effectively they believed the system is

carrying out its tasks in their areas.

Of the forty-five interviewees, all acknowledged in their own way and through
their own definitions, the caring and welfare ideals of the hearings system and all
attributed these qualities to the efforts made by panel members and professionals
alike in operating the system. All the interviewees however were again
unanimous in indicating circumstances and practices which hinder or affect the
absolute application of these ideals. Some of these hindrances and some possible
solutions and changes which, in the eyes of the respondents, might enhance the
more complete fulfilment of the caring and welfare goals of the hearings system

are explored in the remainder of this chapter and in the other analysis chapters.

Typical definitions of the hearihgs system and its role are encapsulated in the
following expressions. A simple yet precise statement about the hearings system
and its intentions was given by a social worker when she said:

The panel system is about care and treatment [...] and ensuring as

best as possible that children’s needs are met.

Dumfries and Galloway Social Worker

More elaborate definitions which again illustrate the caring role of the hearings
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system but also recognise and emphasise its *whole child’ approach to caring
were expressed by two interviewees:

The hearings system is a supportive thing. It's there to support

the youngster, to look into the child’s situation - the home

background and the school situation - and to try and help [...] it's

not a punitive system.

Dumfries and Galloway Guidance Teacher

It's to look at the child as a whole in his whole environment and

to see what is going wrong that causes him to behave in such a

way or is influencing or affecting him. From that to call on the

professionals and resources to try and help the child and family.
Glasgow South-West Panel Member

While displaying the same insight as the others the two interviewees below also
highlighted the concentration on the child by the hearings system to the exclusion
of other factors including the demands of society or the actual misbehaviour

committed by the child.

It's non-judgeinental - it's not there simply to look at why the
child is there but to take a broader consideration of the
circumstances. Even in offence cases the actual offence
committed is of no significance in itself.
Central Region Reporter
Its chief role is to concentrate on the child and its best interests
and welfare [...] The hearings system is not primarily concerned
with society’s point of view - that doesn’t matter to us - it’s the
child’s best interests that are paramount above all others.
Dumfries and Galloway Panel Member
These statements certainly satisfy the rhetoric surrounding the hearings system
and its work, but other studies (Morris and Mclsaac, 1978; Brown, 1979; Martin,
Fox and Murray, 1981; Adler, 1985) have suggested the reality of hearings system
operations can be quite different. They maintain that panel members are
influenced in their decisions by the nature of an offence, by the number of

offences, by a categorisation of families, by societal needs or as Adler (1985)
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suggests by the limited range of available resources. While Asquith (1983)
acknowledges some of these influences, doubt is expressed over a number of the
claims made. From his study of 90 case reports completed by panel members,
Asquith concludes: - | | v |

the importance attz’iched’ by.panel members to ‘welfare’ was not

influenced significantly whether one or more charges were

involved in the referral, whether the child had a previous offence

history or not, or whether the case involved theft, theft by

housebreaking or assault (1983: 160).
Asquith’s research however, like other studies (Bruée and Spencer, 1976; Martin,
Fox and Murray, 1981; Adler, 1985; Kearney, 1992; Lockyer, 1988; 1992)
acknowledges the neccséity of apéropriate resource alternatives for pahels and
indicates that a limitatfon on resources does inevitably restrict the parameters
open to panel members in the decisions they make. Lockyer (1992) in a recent
report on the views of panel members indicated that on the issﬁe of *causes for
concern’ for the hearings system two-thirds to three-quarters of the comments by
panel members concerned the shortfall of resources. The report stresse§ a

common theme amongst the views of panel members that the hearings system is

only as good as the resources it commands (1992: 161). |

Resource Availability

As previous studies already cited have implied and all the interviewees in this
study agreed, the issue of resource availability and its inﬂuen;:e on hearings
system operations is a major consideration. One reporter from this research
summed up well the interviewees' observations on the relationship between
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hearings system operations and the resource situation:
I think the hearings system tries its best [to live up to its ideology]
and in some cases it succeeds, but a system can only work if it has
the backup of other agencies and I'm afraid at times the resource
situation does mean that what is in the interests of the child and
everyone's in agreement does not happen because the resource is
not there to meet that need.
Central Region Reporter
Lockyer (1988) concluded that continuation of hearings occur on about 15% of
all occasions primarily because of a lack of resources. The report states:
Continuations are frequently a consequence of lack of a resource
or unwillingness of hearings to accept what is being offered.
(1988: 29) : ‘
The dilemma resource shortages can pose for panel members in particular was
highlighted by a social worker in this study:
A shortage of resources can mean a child might not receive the
care he or she needs either because it is not available or because
panel members, who see it as being the best disposal, push for it
and the child is left in limbo, maybe for months, while we search
for it. It's difficult for panel members to know whether to hold
out or compromise - neither is really suitable.
Central Region Social Worker
This dilemma - a significant feature of the findings of the Kearney Report (1992)
- can lead to a conflict of interests between a panel and a social worker and one
in which the panel members expressed a degree of helplessness. They can be
compelled to accept the social work recommendation against their better
judgement as no other option appears to exist. As one panel member

commented:
to spend time seeking the relevant option, leaves the child
concerned without any form of care.
Central Region Panel Member

- a situation acknowledged by all the interviewees to be quite unsatisfactory.
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Some panel members expressed suspicion that social work departments hide
behind this cloak of insufficient resources and use it to justify the options they
present in their recommendations to hearings. Suspicions of this nature can at
times make social workers and panel' members uneasy bedfellows and can
increase the tension within hearings (also see discussion on cooperation
perspectives in chapter eight). This underlying suspicion on the part of panel
members was identified by the Kearney Report (1992) into child care in Fife
Region and was concluded to be one of the main factors that led to the
breakdown of relationships between the social workers and panel members there
and that jeopardised child care provision in that Region. The Kearney Report
also referred to this matter within the context of Scotland as a whole it stated:
issues such as the relationship between allocation of resources by
Regions and the Panel’s powers of disposal may be present
elsewhere in Scotland and dealt with by means of local
arrangements and compromises. Local differences may to an
extent be healthy but fundamental lack of agreement as to
essentials cannot help the long-term credibility of the system.
(1992: 626)
All the panel members interviewed in this study acknowledged that compromise
over resource provision and the disposals they make does exist on occasions and
they admitted that where feelings are strong on either or both sides frustrations
and resentment does emerge. Although they wished this was not the case they
realised that social work departments operate under financial and resource

restrictions like other areas of care or education and there was a reluctant

recognition that inevitably this can compromise hearings system objectives.

To reduce the potential for frustration and to promote a more general air of
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cooperation over resource allocation the Kearney Report (1992) recommends: -
that central government consider how best the Children’s Panel
should be represented within the committee structure of Regional
Councils when child care policy, including matters of resources, is
being discussed and consider introducing legislation in order to
make such representation mandatory. (1992: 593)
The Government White Paper on Child Care in Scotland (1993) makes clear that
the Convention of Scottish Local Authorities (COSLA) has been asked to

consider this particular recommendation of the Kearney Inquiry (1993: 31).

One panel member alluded to the fact that resource shortages could have yet
wider implications for the good of the hearings system - an issue raised by a
number of interviewees:
- I honestly can’t put my hand on my heart and say we're doing a
great job - there are simply too many children and too few
resources and in the end, I suppose, the shortage of resources
could erode the posmve qualities of care and commitment in the
system.
Glasgow South-West Panel Member
Lockyer (1988) confirms thlS v1ew and suggests that natlonally 12% of dec151ons

were seen by panel members to be limited by resources and this trend can induce

despondency (1988: 26).
Resource Sharing

Both the social work and education departments within the regions hold the
policy that placements outside their boundaries or with other agencies, such as in
the voluntary sector, should only be sought if absolutgly necessary. All those who
commented on this issue in the questionnaire and during interview expressed a
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considerable degree of frustration both at the infrequency of resource sharing and
at the inordinate amount of time it seems to take to secure appropriate
placements in this way. One panel member noted that the waiting time for
proper provision for children facing this situation

creates frustration and disappointment within the families

concerned who come to a hearing with expectations of change and

when they have to go through this waiting process their

expectations are dashed.
Central Region Panel Member

Social Work Resources

The issue of the availability of social work resources was approached in the
questionnaire and the general position given there i; revealing and supports the
comments made by the int_erviewees. Perhaps because of the less frequent and
in some cases non-existent attendance by guidance teachers (see table 5.5) and
the non-attendance by police officers at hearings, their knowledge of the resource
situation was less complete. Large numbers of respondents from these groups
thus felt unable to comment on some aspects of the social work resource issue.
The response rate of the other three groups however was much healthier and

more than adequate to allow an assessment to be made across the three regions.

Eleven from 12 reporters, 76% of social workers, 87% of panel members, 52%
of guidance teachers (40% don’t know) and 11 from 30 police officers (13 don't
know) from the three regions all indicated that social workers do not have enough

time to carry out all their duties - a problem confirmed by substantial numbers
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from the five groups in the three regions who claimed that there were too few
social workers available to match the growing number of supervision orders that
are being imposed. This was emphasised pénicularly by the groups in the South-
West District of Glasgow. Seventy six per cent of panel members there, all four
reporters, 54% of guidance teachers and ten ffom 17 police officers supported this

position.

To assess the physical resource situation in each area the respondents to the
questionnaire were given a list of social work resources and asked to comrﬁent.
A shortage of intermediate treatment facilities, community carers/foster parents,
residential assessment facilities, children’s homes and residential schools was
acknowledged by the majority of panel members, social workers and reporters‘ and
by substantial numbers of guidance teachers and police officers from across the

three regions - table 4.9 illustrates:
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Table 4.9 : Shortage of Resources

Panel Social Police Guidance
Members Reporters Workers Officers - Teachers

(n=145) (n=13) (n=83) (n=30) (n=118)
% No % No % No % No % No

Intermediate
Treatment
Facilities 78 113 77 10 78365 40 12 39 46
' o (46.7% DK) (55% DK)
Community Carers/
Foster Parents 71 103 92312 79566 43313 34.7 41
(53.3% DK) (60.2% DK)
Residential
Assessment ,
Facilities 78 113 77 10 68.7 57 66.7 20 424 50

(33.3% DK) (49.2% DK)

Children’s Homes -71.7 104 615 8 62652 63.3 19 322 38
' a (23.3% DK) (56.8% DK)

Residential
Schools 82 119 615 8 62652 53316 432 51
: (33.3% DK) (49.2% DK)

Intermediate Treatment

The suggestion by the majority of panel members, reporters and social workers
that a shortage of intermediate treatment (IT) facilities exists across the three
regions is highlighted further by the fact that seven from nine reporters, 80% of
panel members and 76% of social workers also considered that more IT officers

than at present needed to attend hearings and help in the decision-making
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process. It was stressed by interviewees that as these officers work in small
groups with the children in their care their specialist knowledge of the children's

needs and difficulties would be of immense value in considering future action.

Residential Resources

On the matter of residential resources with which they come into contact on a
more regular basis as part of their normal duties, police officers expressed a more
definite opinion (table 4.9). They, like the majority of panel members, social
workefs and reporters, endorsed the view that a shortage of residential resources
exists throughout the three regions. This assessment was also articulated by those
officers involved in the individual interview sessions. They emphasised the need
for more specialised residential facilities to be made available to the hearings
system to cope particularly with those children who offend and for whom no other
suitable course appears open.  As one police officer explained:

There are fewer residential establishrrients now - the:y need to be

increased [...]. There needs to be a scaling where a child may be

placed in a small sort of family unit first, then if they continue to

misbehave they would be placed in a tighter regime, then finally

if no change in a secure unit. Society needs to be protected too
you know. This arrangement would give panel members more

scope.
Dumfries and Galloway Police Officer
The need for variety and flexibility in residential provision is alluded to in Asquith
(1983) and suggested by Lockyer (1988) who emphasises:
The children who remain in residential care are [...] increasingly

the more difficult, most alienated, and least loved children. {...]
What may be required is [...] better equipped, more varied, more
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flexible provision. Varieties of children’s homes, family-unit
homes or adolescent homes might be called for. [..] there is
[also] quite a high demand for secure accommodation. (1988: 33)

A Government review of secure accommodation is at present underway and
scheduled for completion in the Spring of 1994 (Government White Paper, 1993:

17).
Education Resources

On the availability of educational resources the knowledge of the guidance
teachers, scanty on other resource issues, was clearly more tangible. A shortage
of special day unit provision was identified by a majority in all groups, except the
police, across the three regions. Eighty per cent of social workers, 77% of panel
members, 12 from 13 reporters and 54% of guidance teachers (37% don’t know)
expressed this ’view. The majority of police officers, 18 from 30, felt unable to

comment on this aspect of resource provision but of those who did 10 from 30

identified a shortage.

Educational Psychologists

The issue of the availability of educational psychologists highlighted a distinct
difference in attitude between the groups in Central Region and Glasgow South-
West and those in Dumfries and Galloway Region. The majority of members in

”

four groups in the former regions acknowledged that a shortage of educational
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psychologists does exist in their areas. Table 4.10 shows the pattern:

Table 4.10 : Shortage of Educational Psychologists

Central Region Glasgow SW

(n=6) -  (n=4)
% No %  No
Reporters Yes 66.7 4 100 4
No 333 2 ©
(n=52) (n=44)
‘ ‘ % No % No
Panel Members Yes 75 39 523 23
No 154 8 318 14
(n=50)
% No
Social Workers Yes 'S8 29
No 22 11
(n=50) (n=20) -
% No % No
Guidance Teachers Yes 52 26 55 11
No 8 4 15 3

Any participants not included in table 4.10 registered the response of ‘don’t

- know'.

The groups in Dumfries and Galloway presented a different impression. Two
from the three reporters there believed there was no shbrtage of educational
psychologists in the region and there was further support for this view from 28%
of guidance teachers (56% don't know), 60% of panel members and 48% of

social workers (23% don’t know).
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This regional image is strengthcned by the fact that larger numbers of participants

from Central Region and Glasgow South-West than from Dumfries and Galloway

across four groups believed that more educational psychologists than at present

needed to participate at hearings. Table 4.11 shows this clearly:

Table 4.11 : More Educational Psychologist Participation at Hearings

Central Glasgow SW  Dumfries &
Region Galloway
(n=6) (n=4) (n=2)
% No % No % No
Reporters Yes 333 2 75 3
No 333 2 25 1 100 2
(n=50) (n=47) (n=45)
, % No % No % No
Panel Members Yes 72 36 83 39 533 24
No 28 14 17 8 46.7 21
(n=52) (n=32)
% No % No % No
Social Workers Yes 923 48 688 22
No 7.7 4 312 10
(n=56) (n=23) (n=36)
%  No % No % No
Guidance Teachers Yes 69.6 39 87 20 528 19
No 304 17 13 3 472 17

Plainly the numbers from Dumfries and Galloway who perceived a need in this

aspect of hearings system operations are fewer.

The greater integration of

educational psychologists in Dumfries and Galloway into many aspects of child

care and their ongoing association with other agencies in this field were both
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highlighted by interviewees: educational psychologists in Dumfries and Galloway
regularly attend guidance department meetings; *they liaise with individual
guidance teachers concerning pupils; and where necessary and desirable they

attend hearings on a regular and consistent basis.

This situation can be contrasted with the one presented in the comments of a
- guidance teacher from Glasgow South-West who confirmed the shortage of
educational psychologists perceived by all groups in this area when she stated:

We would refer more children to the educational psychologist at

an earlier stage if the service was available. There are too few of

them and the few that we have, their books are absolutely full. So

until it almost gets to a crisis stage we are unable to really call in

the services of the child guidance department.

Glasgow South-West Gu1dance Teacher

Twenty police officers from 30 across the three regions felt unable to comment

on this issue.

Control of Educational Establishments

When asked if the hearings system was affected in its operations by a lack of
control over the placement of children in local authority education establishments,
an issue raised in the Child Care Law Review (1990: 29), 17 police officers from
29 and 62% of guidance teachers across the three regions said they did not know
while the remainder were divided on the issue. Of the other groups, a majority
in each case suggested the hearings system was limited in its operations in this
respect. This was especially so in the South-West of Glasgow where all the
reporters and 61% of the panel members there believed this to be an issue for
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hearings system practice. As Lockyer states:
Panel members wonder how they can be expected to help in the
resolution of problems of children with educational problems, with
so little command of educational resources. (1988: 32)
Lockyer (1992) notes that 61% of the panel members in his study were not
satisfied with their input to children with educational problems (1992: 157). The
lack of control over education placements, the delay this can cause and the effect
this can have on the administering of treatment was emphasised by one reporter
during interview:
I've seen children eventually getting the right education resource
but it has taken months with that child marking time, not
progressing and in an unhappy situation. There seems to be
endless red tape and dialogue between the social work
department, education and the psychological service and it's the
child that suffers. More direct control over educatlon placements

might help that situation.
Glasgow South-West Reporter

Guidance Teacher and Police Officer Knowledge

The fact that for the most part and with only a few exceptions large numbérs of
police officers and guidalice teachers have been unable to commen.t on rcsourcé
matters is perhaps indicative of their lesser contact'v with the every day workings
of the panel system. Only on occasions where kthey may have had wider ‘dealings
with a particular resource facility br the area 6f cfxild care associated with it have
they had a major comment to make. This highlights to ‘a large extent, the
marginalisation of these groups in relation to normal hearings system activities.
Even communications with these groups on the resource situation is clearly not
developed or their overall knowledge would be greater. This lack of awareness,
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as Milne (1984) suggests, could have hidden dangers for the hearings system. It
could limit an understanding of the constraints placed on hearings system
activities by resource shortages and could as a result engender unjustified criticism
and perpetuate frustration and discontent with hearings’ decisions. This is
especially so since a large number of iniiial referrals come from the police (1990:
70%) and another 9% from education (see table A.3 in Appendix four). Issues
relating to group liaison and communications in the hearings system are examined

more fully in chapter eight.

The lack of knowledge displayed by guidance teachers and police officers
concerning resources and hearings systerri operations contrasts with their own
assessment of their knowledge of the hearings system. When the question of
hearings system knowledge was asked in the questionnaire 54% of police officers
over the three regions and 35% of guidance teachers from Central and Dumfries
and Galloway Regions claimed to have a good knowledge of hearings system
activities. This compares with only 9% of the teachers in Glasgow South-West -
a symptom perhaps of the poor attendance record at hearings acknowledged by
guidance teachers from this area (table 5.5). Sixty eight per cent of guidance
teachers from Glasgow South-West did admit to some knowledge of hearings
| system operations. As one teacher from Glasgow explained:

I didn't realise the limited extent of my knowledge of the hearings

system until I began to complete this questionnaire.
Glasgow South-West Guidance Teacher
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Offenders and the Hearings System

An area related to appropriaté resource provisidn and one that concerned all
groups and particularly police officers was the issue of the hearings system's
handling of juvenile offenders and especially perpetual offenders. This is an
aspect of hearings system operations that has arisen in other studies - Lockyer
(1988) and (1992) and the Child Care Law review (1990) and it is an issue that

could have important resource implications for child care.

Bruce and Spencer (1976), Morris and McIsaac (1978), Adler (1985), and McLean
and Docherty (1985) have all commented on the differences in attitude to the
hearings system between the police and other agencies. This study although
confirming that police officers would prefer juvenile justice and the decisions
therein to be in the hands of professionals, has not detected any major animosity
towards the hearings system itself. The one issue that does provoke the most
concern amongst police officers however, is the treatment of perpetual juvenile

offenders and the attainment of the correct provision for such children.

The attitude exhibited by police officers was expressed in the early research

conducted by Bruce and Spencer. They suggest:
while panel members work on the assumption that they are the
appropriate agency to deal with all child offenders [...] from the
police point of view Scotland has a dual system of juvenile justice.
(1976: 90)
McLean and Docherty (1985) have also observed and documented this attitude

on the part of the police and it is one to which all the police officers in this study
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adhered: one police officer presented the general view:

The hearings system does not work for some offenders. Sure they

can move from supervision and put the child in residential care

but places are short and anyway panel members are very reluctant

to do this. This attitude does not help these children. We need

more secure units and panel members must be prepared to send

children there or pass that responsibility to the courts.

Glasgow South-West Police Officer

McLean and Docherty (1985) disagree with this assessment and the existence of
two forms of juvenile justice - the hearings system and the courts. They suggest
that all children, regardless of circumstance or offence, should be referred to the
appropriate reporters’ department in the first instance and that it should be a
reporter who should decide on the next course of action which should involve the
hearings system rather than the sheriff court in most instances. All the reporters
interviewed for this study claimed that in effect this pattern already exists for the

vast majority of children and that communications with Procurators Fiscal offices

over borderline cases are well developed.

The majority (30 from 39) of the interviewees from the other four groups -
excluding police officers - supported McLean and Docherty's contentions and saw
the only failing on the part of the hearings system in dealing with offenders as a

lack of proper resource alternatives. A reporter put the argument eloquently and

comprehensively:

Resources are short and the more resources the hearings system
has the more it can do. We need more IT units, more day care,
more special units and schools, more foster care and befrienders
and more suitable residential placements. In some at present the
child will learn more about criminal activities than be cured of
them and it is this that partly accounts for panel members’
reluctance to refer to these places.

164



The panel members involved in Asquith’s (1983) research also exhibited an
awareness of this ‘contamination theory’ and displayed a reluctance for this
reason to place non-offenders with offenders or to place some offenders in List
D schools (1‘983: 176). The reporter above concluded:

To my mind though even keeping a child on perpetual supervision

is better than referring to some residential places or to the

criminal justice system.

Glasgow South-West Reporter

Adler (1985), from a series of case studies, noted that, in her estimation, there
exists amongst panels a persistent and quite dominating assumption that the
removal of a child from the home environment should be a measure of last resort.
This, she claims, seems to be symptomatic of the belief that parents, in the first
instance and with the right support, should continue to raise their own children
and only in extreme circumstances should this responsibility be removed. This
desire by panel members to keep children in their home environment for as long
as possible - an instinct noted by police officers in this study - can provoke
difficulties with professionals working with the child and family who may see the
only chance for progress in removing the child from the custody of the parents,
Martin, Fox and Murray (1981) describe this position from their research:

panel members placed a heavier emphasis [than social workers]

on the existence of positive aspects of the family, commenting

particularly on parental or relationship qualities which made the

resolution of problems possible. (1981: 253)
A panel member from this study described a common attitude held by most panel
member interviewees:

In many cases I'll stick with the family for as long as possible [...]

they may need help but the home environment is best.
Dumfries and Galloway Panel Member
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Perpetual Offenders

The perpetual offender and how to deal with a child of this nature is clearly a
subject of concern a&oss groups in the hearings system and within other studies -
Child Care Law Review (1990), Lockyer (1992). More resources specifically
targeted to help children of this kind are demanded including Intermediate
Treatment Units, Youth and Community Projects, Befriender and Foster Schemes
and also Secure Residential Placements appropriate to the needs of the children
being placed >in them. There are at present seven secure units in Scotland

providing a total of 84 beds (Government Paper on Child Care, 1993: 39).

Police officers in this study also wished the children placed in residential
institutions to be properly supervised and controlled thus allowing a greater
opportunity, as they saw it, for a positive and successful outcome to the treatment.
As one officer explained:
Once a child does get established there, after say two to three
weeks, they get weekend leave and this can be Friday to Monday
lunch-time so they are only in the residential school four nights
and out three nights in their old environment and this encourages
a reversal back to old ways. This is where foster parents and
befrienders can help.
: Central Region Police Officer
All the interviewees including the police officers acknowledged that removing a
child of this kind from its local environment, perhaps with the help of foster
parents, or providing extra stimulation for the child within the local area can be

major ways forward in treating offenders and preventing recidivism. Extra

stimulation can come in the form of a befriender who takes an interest in and
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works personally with the child, or through youth | projects or intermediate
treatment groups which work with children individually and in groups and
encourage them to get involved in constructive activities such as sports and leisure
pursuits. More of these facilities, as the respondents and interviewees in this
study and Lockyer (1988) suggest, are urgently required if realistic care and

treatment alternatives are to be available to panels in considering such cases.
Government Proposals

In contemplating and discussing this aspect of child care it is noted that the
Government in a recent White Paper on Child Care in Scotland (1993) proposes

to strengthen the hearings system in its dealings with juvenile offenders.

The Government intends to initiate three changes to hearings system practice
designed to assist the hearings system in its provision for cases involving offences.
Firstly, panel member training is to be developed with specific emphasis on the
handling of offenders. Secondly, the hearings system is to be granted the power
to prescribe review dates in supervision orders, on the basis that this will allow
panel members the facility to monitor cases and their progress more closely.
Finally, the Government indicates that it is to set national objectives and
standards for home supervision, to, as the White Paper states:

ensure consistency of good practice within a common framework
throughout Scotland. (1993: 37)

As part of this development in home supervision, the Government also intends

to devise contracts or agreements to which young people in trouble, their parents
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and the social work department would all contribute and subsequently adhere.

Furthermore, as indicated in chapter five, under the Government’s new proposals
a hearing will be entitled to a statement of intent from social workers providing
information on proposed resources and a detailed care plan. This provision is
intended to assist in the assessment and choice of appropriate treatment in all

cases - offence related and care and protection.

Despite these proposals for the hearings system advocated by the Government,
the need, indicated by the research sample in this study, for increased resources
for the hearings system generally and specifically in its activities associated with
young offenders is not however addressed - the Government does not appear to

envisage any drastic change in resource provision (1993: 36-41).
Fining Children and Parents

Further alternatives for extending the remit of the hearings system in its dealings
with certain children including offenders were presented to respondents in the
questionnaire. One suggestion was the imposition of fines on children in
consequence of their actions or more indirectly to fine parents for the actions of

their children.

For some groups - panel members, reporters and social workers - who in their

ideological scores scored highly on welfare based juvenile justice, there was, as
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might be expected, a clear rejection of any imposition of fines by the hearings
system on either children or parents. For the two remaining groups - guidance
teachers and police officers - however, the majority of whose members favoured
the hearings system adopting the option of fining parents, there was a clear
contradiction with their ideological standpoint which embraced the welfare ideal
and rejected law enforcement. Furthermore some guidance teachefs, who
supported this measure and were sympathetic to this action in relation to
offending cases generally, were also specific that this should be applied to parents
who continually neglect to address their children’s school non-attendance. One
guidance teacher explained her reasons for supporting the fining of parents within
ihe realm of the hearings system: |

I support the he"arings systcrri and its treatment approach but for

some parents who neglect their duties to their children -

particularly younger children - by not making sure they are in at

night or that they attend school - well you have to be tougher and

perhaps a fine at the end of the day may encourage some to be = -

more responsible.

Glasgow South-West Guidance Teacher

The latter sentiments expressed by this interviewee were shared by all those

guidance teachers who supported this action.

Table 4.12 illustrates the overall position among the groups:
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Table 4.12

Power to impose Power to impose
- financial penalties financial penalties

on children on parents

% ‘No~ %  No
Panel Members Yes 9 13 22 32
(n=145) No - 827 120 . 683 99
Reporters Yes - : 17 1
(n=13) No 100 13 84.6 11
Social Workers Yes 72 6 26.5 22
(n=83) No - 86.7 72 - 687 - 57
Guidance Teachers Yes 17 20 - 50 - 59
(n=118) No 534 63 28.8 34
Police Officers Yes 207 6 759 22
(n=29) ' No 552 16 6.9 2

The overwheln;ing rejection by the panel members in this study of the power to
fine children is also exhibited in the research by Bruce and Spencer (1976: 152),
while fewer panel members than those in Martin, Fox and Murray's (1981: 265)
study endorsed fining parents (22% compared with 41%). The substantial support
for financial penalties to be placed on parents displayed by police officers does
add credence to the findings of McLean and Docherty (1985) who maintain that
police officers still believe that in certain cases prosecution and punishment is an
appropriate regime. This stance by 76% of the police officers contradicts their
mean ideological score which failed to endorse law enforcement as a governing
ideal for juvenile justice. When questioned on this contradiction during interview,

all six officers from the three regions stated that although they would not wish law
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enforcement as an ideological framework for juvenile justice or the hearings
system, they did feel that for the parents of some children who continually offend
the threat of a financial penalty may be beneficial in forcing them to exert greater
control over their children and so perhaps influence their children’s behaviour.
This was also the majority opinion of those panel members, social workers and
guidance teachers who supported this measure. Ideological differences of this
nature can again be seen as the employment by participants of situated accounts
which address and allow for a practical situation that contradicts their overall
ideological stance. All the interviewees who during interview scorned the notion
of fining parents for the action of their children believed as Bruce and Spencer
state: ‘the power to fine parents for the activities of their children is neither
conducive to a better family atmosphere nor to better conduct on the part of the
child [...]' (1976: 152) and as one social worker added “many parents couldn’t

afford to pay a fine anyway’ (Central Region Social Worker).
Community Service

There was a greater and more general agreement amongst respondents for the
suggestion that the hearings system should adopt community service as an option
in dealing with offenders - community service in this instance meaning children,
in recompense for their rniSbehavibur, undertaking acts in their own time that
might be considered beneficial fo the communiiy. The majority of Central Region
reporters - four from five - 60% of panel members, 33% of social workers, 17

from 29 police officers and 67% of guidance teachers despite their mean
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ideological scores in favour of the welfare ideal, supported this imposition. The
reporters in Dumfries and Galloway and those in Glasgow South-West, 33% of

panel members and 51% of the social worker sample rejected this proposal.

For the panel members and social workers in this study this trend exhibited
greater caution than these same groups who participated in the research
conducted by Martin, Fox and Murray (1981). In their study 89% of the panel
members and 75% of the social workers supported the extension of hearings
system powers to include the imposition of community service for certain offences

(1981: 265).

Those in favour of community service considered it as a way of making the child
realise his/her misbehaviour and as a means of rectifying that behaviour.

For these children who continually offend - vandalise, steal and so
on - it might be a good way of making them pay something back
to the community and do something useful and might make them
confront their misbehaviour.
Central Region Social Worker

For those interviewees against the proposal, community service, regardless of the
intentions behind it, was still regarded as an aspect of punishment that fails to
address the motivations behind the misbehaviour. -

Again no matter how you dress it up or how you justify it in terms

of recompensing victims [..] or making children undo their

mischief, it is still completely out of place in the hearings system. -

What should be asked is why the child did what he did? ,
Glasgow South-West Reporter
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16 to 18 Year Olds and the Hearings System

The lack of police confidence in the hearings system’s ability to handle children
who continually offend is perhaps reflected in their overwhelming rejection (19
officers from 22) of extending the rerrlit of the hearings system to cover all sixteen
to eighteen year olds. A he'a‘rings'system inbut to an éppropriate jﬁsticé system
for the even broader age bé.nd bf sixteen to twei;ty-oné year olds is reéorﬁmended

by the Child Care Law Review (1990: 45).

One police officer expressed the consensus view:

No, panels do find it difficult to find adequate ways in dealing with

children even in their mid-teens. I don’t think they could cope

with seventeen and eighteen year olds as well. '
He viewed the system as a purely juvenile justice system and defined juvenile as
below 16 years of age. Thereafter, he believed, young people should take
responsibility for their actions within the realm of criminal justice. As he
explained:

The system isn't geared for that age group - it's a children’s

hearings system and I tkink you have to have a cut off point when

young people are no longer thought of as just kids. I think most

young people anyway don’t see themselves as children at sixteen

and they should take the consequences of their actions if they

offend, and appear in court [...].

~ Central Region Police Officer

Guidance teachers too had their doubts about extending the hearings system to
incorporate this older age bracket with 54% of their sample across the three

regions believing the hearings system should not be developed in this way. The

social worker group was divided on the issue (43% Yes, 40% No, 17% Don't
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Know) while 58% of panel members and six from nine reporters supported it. A
panel member }put the case fm" this; devélopment of the héarings System's remit
while also displaying an awarcnesé of the changes that fnay be necessary if this
occurred: . |

We do have the power at present to keep a child on supervision
beyond their sixteenth birthday if we feel it is necessary but it
doesn’t happen very often. Some children do still need care and
protection after sixteen [...]. The problem with offenders from that
older age group is that we don’t have the resources at the moment
and those would have to be forthcoming [...].
' Glasgow South-West Panel Member
Most interviewees who supported the inclusion of all 16 to 18 year olds were
aware that appropriate resourcing would have to be employed - a factor noted by
the Child Care Law Review (1990: 45) and in the Government White Paper on
Child Care (1993: 41) -and a new image sought that moved the hearings system
away from its juvenile conceptions. It was readily regarded that most 16 year olds
and above would not consider themselves juveniles. The lack of these provisions

at present was a major reservation and the main obstacle that prevented a greater

number of panel members in particular from supporting this extension to the

hearings system’s remit.

The support shown for this development by the majority of the panel members
in this study however contrasts with the views of the panel members who
participated in Martin, Fox and Murray’s (1981) research. In that study there was
little support for extending the system in this manner. The reason given by the
authors for the lack of endorsement is similar to that expressed by the police

officer in the earlier quotation - as Martin, Fox and Murray explain:
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There was little support for any proposal to enlarge the system’s
responsibility to include all young people up to the age of 18. The
welfare approach [...] may be judged superfluous for young adults
whose formative years are over or almost over and for whom
parental control has become unnecessary. Older offenders are
perhaps [...] too cynical for a system which does not adopt a crime-
responsibility-punishment approach. (1981: 267)

Summary

What then can be concluded from this chapter on ideological stance and attitudes

to the hearings system and its operations? -

Clearly from the mean ideological scores recorded for the five groups differences
in attitude to juvenile justice prevail. A majority in all groups (panel members,
reporters, social workers, guidance teachers and police officers) - undoubtedly
favoured a juvenile system governed by the principles of child welfare and the
treatment of children’s problems. They differed however on who should decide
on the treatment to be given. Most social workers, guidance teachers and police
officers preferred this task to be in the hands of professionals while panel

members and reporters supported the involvement of lay people in the role of

decision-makers.

When these positions were considered with the views expressed by the
respondents on how the hearings system should operate, a less definite division
emerged between the groups to that arising from the ideological scoring. A

majority in all the groups believed the heariags system should continue to operate
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along welfare principles and involving lay people in decision-making. This
position contrasted with the welfare /professional stance on juvenile justice taken
by most social workers, guidance teachers and police officers. To explain this
apparent ideological dilemma for these groups the concept of situated accounts
introduced by Smith (1977) was utilised. This concept it is argued permits
participants to come to terms with aspects within a system that contradict their
overall ideological stance. In the case of these social workers, guidance teachers
and police officers the presence of lay people as decision-makers in the hearings

system would appear to constitute just such a contradiction.

Despite implementing Smith’s concepts of operational philosophies and situated
accounts and acknowledging his claim that these approaches may reduce strain
(Geertz, 1964) within social systems (1977: 861), it is not so apparent, as Smith
endorses, that frustration and conflict can be totally eradicated. In this study for
example substantial numbers of social workers (24%), guidance teachers (31%)
and police officers (41%), consistent with their mean ideological scores, still
believed the hearings system should change to become a system controlled and
organised only by professionals. -These 'participants with their persistent
ideological allegiance would appear to be less inclined to reconciliation with and
acceptance of current hearings system pracnce, more inclined to expect and
demand change and thus more susceptlble perhaps to frustration over lay

involvement.

The justice model was not accepted by many as an appropriate regime} for the
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hearings sysiem, although when considering specific aspects of hearings system
activity, such as handling the perpetual offender or truant, punitive measures for
the system were advocated by some guidance teachers and police officers
especially. These included fining parents and the greater availability and use of
secure residential placements designed to remove children, particularly habitual
offenders, from the community. The endorsement of such measures may be partly
indicative of the higher ideological scores, compared with those in other groups,
evident for some guidance teachers and police officers for the law enforcement

model for juvenile justice.

The aforementioned changes, unlike those suggesting general resource increases,
were not endorsed by the majority of panel members, social workers and
reporters. The implications being that if such changes were enacted the whole
ethos and nature of the system would be eroded and the welfare of the child
would no longer be the singular ideological paradigm that governs hearings system
activities. As one panel member explained:

[The hearings system] is a buffer that prevents children from

entering the criminal justice system which is less concerned with

treatment and more with punishment and less concerned with the

child and more with societyy. To move to any form of

recrimination would be to move down the criminal justice road and

change the hearings system entirely and for me that would be the

end of my involvement - I'm not in the business of punishing,

Glasgow South-West Panel Member

It is within these and other differences of attitude and expectation towards
hearings system practice and organisation, perhaps rooted in the contrasting
ideological frameworks with which groups identify, that lies the source for further

investigation into the groups’ perceptions of hearings system activities. Chapter
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five explores the participants’ views concerning the concept of discussion within

the decision-making process in a hearing.
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Chapter Five : Discussion and Decision-Making

The panel’s better than the court. It's better béing able to take
your time and talk. A _

: Teenager at Who's Hearing Seminar
The quotation from the panel member at the conclusion of the previous chapter
provides an eloquent definition of the ideals that lie behind the hearings system.
The idea that the hearings system is child centred, that it embraces a desire to
listen to the child and to look at the problems with the child’s best interests in
mind, is a laudable stance but does the hearings system ‘live up to this ideal in
practice? Are procedures within the hearings system and the way in which
decisions are made conducive to the fulfilment of such an ideal? These issues

and aspects related to them are explored with the participants in the remaining

analysis chapters.

One of the foundihg principles of the hearings system is that the decisions taken
in relation to a child and the problems he or she faces, are made in front of the
family concerned in an open and informal setting and by lay members of the
community. Decision-making procedures are also predicated upon the fact that
before these lay people - lay panel members - take their decisions professional
advice has been sought and a full and frank discussion with the family and the
professionals concerned has taken place. As the Kilbrandon Report itself

declared:

we do not consider that it is either necessary or desirable to seek
to lay down any rigid framework governing the panel’s proceedings.
The questions arising are in our view likely to emerge most clearly
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only in an atmosphere of full, free and unhurried discussion [...].

We would expect that in many cases it would be possible to enlist

the co-operation of the parents from the outset, and as a result

adopt appropriate measures informally and by agreement [..]

(1964: para 109)
How are decisions reached at a hearing? Is it possible to create, within that
setting, an informal atmosphere conducive to full and free discussion? Those
interviewees who have attended hearings and taken part in the decision-making
process were asked to comment on this during the interview sessions. As police
officers do not attend hearingé in an official capacity énd as their attendance in

other guises is infrequent they were not asked to comment in the questionnaire

on this aspect of current hearings system practice.
Decision-Making Process

All panel members who were interviewed described a similar step-by-step
approach to reaching a decision in a hearing. As panel members receive
background reports on each case at least three days prior to a hearing session the
first aspect of the decision-making process for panel members is to study and
digest the information contained in these. The next step is to then make the
family aware, at the hearing, of the salient points within the reports and to discuss
these with the family while also bringing in the views and opinions of the various
professionals who are present. The third step for panel members in this decision-
making process is to assess the situation having first discussed matte,s fully with
all concerned. As a panel member explained:

Obviously the social worker will have made a recommendation
based on his work with the family, his case-load and on the
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resources available. You have to assess the situation - whether
responsibility for change can be mainly left with the parents or
whether the child needs voluntary or compulsory measures of care.
Glasgow South-West Panel Member
Finally, the chairperson of the panel must make the family aware of the decision,

explain the reasons for it and inform the family of their rights of appeal.

Throughout the conversations surrounding the subject of decision-making in
hearings, one aspect - the discussion aspect - was continually emphasised by
interviewees as significant to the eventual outcome of a hearing. As a panel
member explained:

Yes, I do think decisions on the course of action do emerge from

the discussion in a hearing. I think when you read the reports and

when you are preparing your work you do come to some sort of

pre-judgement, if you like, but this can change once you talk to the

child and his parents.

Central Region Panel Member

This process whereby the decision panel members reach can be influenced
through discussion and where the interpretations of the case are continually open
to reassessment has been recognised and identified by other researchers as
constituting a clear form of discretionary decision-making (Bruce and Spencer,
1976; Morris and Mclsaac, 1978; Adler and Asquith, 1981; Martin, Fox and
Murray, 1981; Asquith, 1983).  Furthermore, although information and
professional advice are available to panel members in reports and through
discussion it is the interpretation of this information that ultimately regulates and
formulates the decision taken at the end of a hearing. As Asquith observes:

information to be used in decision-making has to be interpreted

and in the process of interpretation the individual has to be able to

identify what is for him information relevant to the purpose of

decision-making. (1983: 42)
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Frames of Relevance

The relevance of information and how this is to be judged, according to Asquith
(1983), depends upon the existence of either one of two concepts, or both.
Administrative decision-making relies upon the existence of a set of rules or
regulations. A children’s hearing can apply this concept in certain circumstances,
such as the regulation which prevents criminal evidence in a case being submitted
to and discussed by a panel: but more especially, Asquith claims, the
discretionary decision-making in a hearing is based upon the concept of
professional decision-making - judgements made with reference to a body of
professional knowledge. Asquith, as chapter one ihdicated, defines this body of
professional knowledge as a ‘frame of relevance’. . It has already been
acknowledged (chapter four) that each profession involved with the hearings
system may have its own frame of relevance and this may in turn affect
perceptions of the hearings system and its functions. The issue here is, however,
if Asquith’s premise that a frame of relevance forms a conceptual framework for
the professional in the decisions he or she reaches is accepted, where does this
leave a lay panel which under hearings system operations is responsible for
making the decision at a hearing yet is composed of lay people not professionals?
As Asquith observes:

The difficulty confronting the panel member [...] is that not only [...

is s/he] not [... a professiona!}, claiming allegiance to a particular

frame of relevance, [... s/he is] nevertheless required to make

decisions on the basis of information provided by the various
professions. (1983: 47-8)
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How can decisions be made by lay people who although being advised by
professionals have no professional frame of relevance of their own to rely on as
a guiding framework to the right disposal? Schutz (1970) claims that lay people
have what he defines as, ‘a socially approved system of typifications and
relevances’ which they depend on for every day social interaction. Each lay
person for the purpose of carrying out daily life, Schutz suggests, has accumulated
a store of public knowledge which allows him or her to select those elements in
a social setting which permits the right course of action to be decided upon (1970:
119-121). Asquith explains:

whereas the professional frames of relevance can be acquired

through learning and training, the frame of relevance providing an

interpretative scheme for the lay person in everyday life originates

in the biographical situation of the individual.

(1983: 49, Schutz, 1970: 119-121)

It is these lay frames of relevance then, uniquely influenced by individual life
experiences, which provide not only the context for the decisions reached by lay

panels but also the diversity in approach and attitude to problems welcomed by

the hearings system and seen by some (chapter seven) as a positive attribute of

the lay panel.

Despite efforts during interview to encourage panel members to consider and
elucidate the thought processes that influence and determine the decisions they
make, they were able only to emphasise the mechanics and procedures of the
decision-making process. They referred constantiy to the importance of discussion
in the choice of final disposal but there were no specifics about the place this had

in the conceptual framework governing the decisions they reached. It may be that
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this level of interpretation and articulation is not possible and that panel members
without being consciously aware of the process use theif léy frames of relevance
to subconsciously relate the chosen disposal to t'he‘irAlforrnation ‘and impressioﬁs
they have of a case. Wifh such an abs;traci procedure it .rrrla‘y be that, as Asquith
describes, ‘apparent consensus apd ﬁnaninﬁty ﬁléy well conceal greater
disagreements than actual agreement’ (1983: 198). A;number of reporters in this
study did acknoWiedge that on hoccaﬁions panel members; fn their> written
justifications for prescribing thé same disposal for a case, did display variatioh;
in thinking and reasoning thaf contradicted the visible; conseﬁsus érﬁbodied in the
final decision. Practically speaking the decision taken at a hearing need not be
unanimous aﬁyway but at least th panél members ﬁust agreé before the disposal

can be applied.
Discussion in Hearings

Although conceptually the importance of discussion to the decision-making
process at a hearing is unclear its practical significance in providing panel
members with valuable information on a family and its circumstances is plain. As
Murray (1982) emphasises:
If the goal is to make a decision that is in the child’s best interests,
it is necessary to understand how the child and his parents see
themselves and their problems [...] (1982: 49)
For all the interviewees in this study discussion with the family at a hearing fulfils

this role. A panel member elucidated:

when it comes to the actual hearing itself there are factors that you
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just haven't been able to take into account that arise from seeing -

and talking to the family. That can certainly make a difference and

it's often what happens at a hearing which affects the decision.

Dumfries and Galloway Panel Member

The opportunity discussion gives the child and parents to air views and express
opinions as well as the influence it can have on the dispoksal reached was
registered by all interviewees. This is an aspect considered pecﬁliar to the
hearings system as a juvenile justice system. It is one that is often used, as
Martin, Fox and Murray (1981) point out, to distinguish the hearings system and
its practices from those of a court. As a social worker who has experienced both
systems explained:

Having just come up from England [...] and the juvenile magistrates

system, it's quite a contrast. The English juvenile system is very

formal indeed and parents and children are never really invited or

encouraged to speak or advocate on their own behalf while here

this is positively encouraged. : . _
Dumfries and Galloway Social Worker
If the implications of the remarks made by the social worker are that he

perceived a hearing as a more informal setting than a court, it is important to

establish what is meant by informal. Martin, Fox and Murray describe the
hearings system as having,
achieved a high degree of informality, using unpretentious buildings
in commonplace surroundings and hearing rooms laid out [...] with
extreme simplicity and in such a way as to minimize rather than
exaggerate [as court settings do] social distance between family
members and decision makers. (1981: 311)
All the interviewees in the study provided a similar perception of informality in
the context of the hearings system. They considered a hearing to be less

structured in its format than a court, less ceremonious and more conducive to

discussion and debate on the relevant issues. The interviewees further stated that
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if the discussion in a hearing is to be informal then it too must be less structured,

conversational in nature and open.

How much of this is rhetoric though and how much is reality? May (1977) warns
the observer not to be misled by rhetoric. In realvity he claims, Behind the
handshakes between panel members and ihe family aﬁd behind the attempts at
discussion 'and involvement of the family in the decision lies an element of
coercxon As he observed, \clients do not appear before a hearmg of their own
volition; they are there because of the threat of sanctions’ (1977: 221).
Furthermore, as Murray (1982) points out, under the contrived and at times
fraught atmosphere of a hearing: |

It is easy enough to say that good commumcatlon is vital, much

more difficult to lay down just how this is to be achieved. (1982:

49)
Bruce and Spencer (1976) although satisfied that panel members aim to establish

rapport with the families before them and that they see this as an important

feature towards reaching a decision, claim that it is seldom achieved to everyone's

satisfaction.
Informal Discussion

To try and gauge from the questionnaire sample how often they believed informal
discussion with a family is actually achieved at hearings, the respondents were
given four choices of answer to this question, ranging from ‘at all hearings’ to *at

few hearings’ as well as the category ‘never achieved’ and asked for their
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assessment. The pattern of response to this issue is shown in table 5.1.

Table 5.1 Achievement of Informal Discussion

Panel Social Guidance  Reporters

Members Workers Teachers

(n=145) (n=83) (n=115) (n=13)

% No % No % No % No
All Hearings 13.1 19 36 3 43 5

Most Hearings 669 97 241 20 226 26 538 7

Some Hearings 159 23 434 36 174 20 462 6

Few Hearings 27 4 253 21 7 8

Never Achieved 14 2 36 3 43 5
(44.4% DK)

As table 5.1 ilhistrates althoﬁgh the majority of panel members, guidance
teachers, reporters and social workers all considered that informal discussion
occurs in some if not most of the hearings tﬁey attend, 25 per cent of social
workers across the regions, by far the largest group in this category, suggested that
informal discussion only exists in a few hearings. As with the resource issue in
the previous chapter, large numbers of guidance teachers - 44 per cent in this case
- felt unable to comment. This is indicative of the poor attendance record at
hearings acknowledged by many teachers in all three regions (table 5.5). With a
majority of 67 per cent believing that informal discussion occurs in most hearings,
panel members were clearly more optimistic than the other groups on this issue.

This divergence in assessment between panel members and the rest of the sample,
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particularly social workers, does emphasise that although all the interviewees from
the participant groups defined informal discussion in theory in a similar way, in

practice their perceptions of what they observed as informal discussion does vary.

What factors then influence the attainment or otherwise of informal discussion at
a hearing? The first quotation from a social worker exemplifies three major
hurdles - identified by most interviewees - to successful open discussion. The first
of these is the dominance of the panel members themselves:

usually the discussion is very ordered in the sense that one person
speaks at one time and very often each comment is alternated with
that from a panel member - that tends to be the pattern.

The second hurdle is the reluctance of the child to speak:

It’s very difficult to strike up any rapport with the child at a panel
[...] being faced with strangers can affect the child a lot.

Finally, there is the sensitive nature of certain problems that can make them

difficult to discuss:

If there are a lot of difficult issues to tackle it can be difficult for
the family and panel members to be at ease and so allow open

discussion.
‘ Central Region Social Worker

One panel member confirmed the difficulty in achieving informality at a hearing -

a factor raised earlier by May (1977) - and in encou'raging children to speak and

emphasised her fears concerning this:

Informality is I think a difficult word in the setting of a hearing. I

mean it's more informal than a court but panel members still

dominate the proceedings [..] Parents generally enter into the

discussion but when it comes to children it can be difficult to get

them to talk and I do worry that even a child as old as a teenager

hasn’t really been as much a part of the decision as I would want.
Glasgow South-West Panel Member
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The effective participation of children in the decision-making process in hearings
is an issue raised in the Clyde Report (1992) and it is one that has precipitated
the discussion around child advocates and child representation generally at

hearings. This aspect of hearings system operations is examined more fully in

chapter six.

Other interviewees further stressed the effect the nature of a case can have on the
ability or willingness of panel members to generate discussion. As Bruce and
Spenéer (1976) observed when commenting on family participation at hearings,
on difficult issues some panel members ‘preferred to veer away immediately’
(1976: 103). These observations are confirmed in the findings of Martin and
Murray (1984) and Milne and Raeburn (1984). A social worker in this study
acknowledged these difficulties when she commented:

My experience is that the more serious the referral the more

reluctant the panel seem to be to engage in in-depth discussion [...]

sometimes the issues being considered and the atmosphere at the

hearing are a bit uncomfortable and not conducive to informal talk.
Central Region Social Worker

Martin, Fox and Murray concur: -
Opening up vcfy personal and sensitive matters with the family in
the hearing is a difficult task and it is scarcely surprising that panel
members appear to have little confidence [...] to conduct discussion

of highly personal and at times deeply distressing experlences
(1981: 126)

The statement of a child given in the * Who's Hearing’ booklet is perhaps a good
testimony to the difficulty that surrounds the achievement of informal discussion.
As the child indicated:

They just talk round about you. And you can’t tell what they’re
saying because they use a lot of long words, like jargon. (1991: 17)
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Promotion of Informal Discussion

What table 5.1 and the anecdotal evidence given by the interviewees illustrate is
that informal discussion does not necessarily occur at every hearing, yet it was
seen by all interviewees as an essential feature of the decision-making process.
This would imply there is room for developing this area of hearing operations.
This perception is confirmed by the fact that when asked the overwhelming
number of respondents to the questionnaire, particularly panel members, social
workers and reporters, believed the generation of informal discussion at a hearing

could be enhanced. Table 5.2 demonstrates the overall response:

Table 5.2 Could the promotion of informal discussion be enhanced?

Panel Social Guidance  Reporters

Members Workers Teachers

(n=145) (n=83) (n=114) (n=13)
"% No % No % No % No

Yes 848 123 94 78 491 56 846 11
No 1.7 17 24 2 149 17 154 2
| (36% DK)

The respondents who indicéted in the questionnaire that informal discussion could
be enhanced were invited to cormhent on a list of possible changes to irﬁprove the
achievcment of informal discussion. A reqﬁest was also made of the respondents
and those interviewed on an individual basis for any suggestions of their own that

they considered might aid decision-making and the discussion prbcess at a
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hearing.
Panel Member Training

Only one of the pre-selected suggestions received support from all four groups.
It was clearly felt that panel members require more appropriate training to
undertake the discussion aspect of their role more effectively. This accords with
the findings of Lockyer (1992), who claims panel members identify a continuing
need throughout service for training in communication skills. The support in this

study for training development is displayed in table 5.3.

Table 5.3 More appropriate panel member training

Panel - Social Guidance  Reporters
Members  Workers Teachers
(n=119) (n=74) (n=49) (n=10)

% No % No % No % No
Yes 74 88 892 66 898 44 100 10
No 26 31 108 8 102 §

As table 5.3 indicates the support for more a;;propriate panel hlcmbcr training
to help generate informal discussion at hearings is strong amongst the members
of all the groups questioned. This reaction might have been expected from social
workers and guidance teachers both from comments made in the previous chapter
and from their mean ideological scores which clearly favour a more professional

system - more training for panel members could be construed as a definite step
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in that direction - but was less predictable from a majority in the panel members’
group and from all the reporters who responded on this issue. These participants
too, despite their overall ideological positions in favour of lay participants in
juvenile justice, were prepared to endorse an increase in this area of panel
member training and so potentially greater professionalism in the discussion
aspect of panel member activities. This stance surely poses a dilemma for these
groups. Is it possible to support the idea of lay involvement on principle and yet
still advocate more training for those who are meant to be lay representatives?
One panel member responded to this apparent contradiction and in so doing
displayed what could be seen as a pragmatic - situated accounts - approach to the
issue:
Generating discussion which is meaningful is not easy and it is and
- has been an identified problem over the years. We have tried to
-talk about open questions - trying to be probing yet sensitive to the
family. This has been part of training and it has to remain so. It
has to be - if questioning, interviewing is not an aspect of your daily
life, then training is needed to try and fill the gap. We have to try,
to the best of our ability, to allow the child and family as fair an
_opportunity to speak as we can. _ | |
Glasgow South-West Panel Member

This important issue of lay representation as well as its relationship with training

requires greater discussion and is considered more fully in chapter seven.
Panel Member Recruitment

Another suggestion which received substantial support from three of the
participant groups - panel members, social workers and guidance teachers - but

which was received less enthusiastically by the reporters’ group, was the idea that
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more panel member recruitment from acros§ the social spectrum might aid
discussion by allowing panels to relate more to thé families who appear before
them. This produced a positive résponse from the majofity of guidance teachers
(79%), social workers (81%) ahd panel members (78%) acrdss ihe three regions..

The reporters’ group however was divided on the same issue as table 5.4 shows.

Table 5.4 More panel member recruitment from across the social spectrum:
Reporters’ group.
(actual numbers of reporters)

Central Region Dumfries & Galloway Glasgow SW

(n=5) (n=2) (n=3)
Yes 2 - 4 : 3
No 3 2 | -

In an attempt to explain this division within the ranks of the reporters those
involved in the individual interview sessions were questioned on this subject of
panel member recruitment. What emerged was that although all the reporters
interviewed recognised the need to recruit across the entire social spectrum and
the influence this can have on panel insight into family problems, some did not
consider it a crucial issue at this time and did not believe that the present
recruitment situation was adversely affecting the achievement of discussion in
hearings. Clearly the reporters from Glasgow South-West did not agree with this
assessment and perceived an immediate need for more panel member recruitment
which is socially representative. This need was considered particularly acute
amongst young skilled or semi-skilled manual workers. As a reporter commented:

Panel membership does tend to exhibit a preponderance of
professional people - we need more people from ‘*working class’
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areas [...} . '
Glasgow South-West Reporter

It must be noted however that panel members from Glasgow South-West did
indicate at interview that recruitment had been targeted ’recently to meet

perceived membership needs and with some success.
The Recruitment Debate

The rhetoric surrounding the hearings éystem States that the individuals recruited
to work on éhildren’s panels should i)e from varied sociél backgrounds and should
have a good knowiedge of the loéal area within which the hearings sysfem
operates (Martin‘and Murray, 1976: 59). May (1977) argues, ‘however, that in
reality this is in fact not the case and that instead recruitment to the hearings
system has resulted in the emergénce of panels mainly :consisting of members who
really ‘constitute a reiatively homogchcous grbup of people in terms of social
background, culturai experiences and values [... and who] can hardly bé said to be
‘representative’ of the areas which they serve’ (1977: 212). This is the common
conclusion conceded by a number of studies, both national (Rowe, 1972; Lockyer,

1992) and local (May and Smith, 1971; Mapstone, 1972).

According to May (1977) -two principles govern the selection process for panel
members. The first of these principles is that of ‘suitability’. This is the
principle traditionally enacted May suggests, when appointing people to positions
of public responsibility and as such it is concerned primarily with an individual's
occupational skills and personal characteristics. In the case of panel member
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selection under this principle, the same qualities are sought in each candidate and
this, May claims, inevitably produces a relatively homogeneous group - selectors

become focused principally on the individual, rather than on the group as a whole

(1977: 213).

The second principle is that of representativeness. This principle as May suggests:
implies selection procedures that either operate on some random
or quota basis or else transfer responsibility for selection to those
who are to be represented. In any event the outcome is likely to
be a panel that is heterogeneous and which possesses a significance
greater than the sum of its individual members (1977: 213).
May believes that these two principles form a real ambiguity in policy for the
hearings system and are in fact irreconcilable in their application. He also

maintains that:

The facts of life being what they are, and certainly the recruitment

and selection procedures adopted being what they were, it was

inevitable that, whatever might have been the hopes or intentions

of policymakers and selectors at either a local or a national level,

the principle of suitability effectively dominated the whole

procedure (1977: 213).
Panel members are selected from volunteers by area Children’s Panel AdviSory
Committees (CPACs). Their names afe then submitted to the Secretary of State
for Scotland for approval and appbintment. Selection of panel members is often
achieved through the use of individual and group interviews. Parsloe (1978)
claims that although each CPAC has a slightly different approach to panel

member recruitment and assessment they all use similar criteria for the

determination of personal qualities and attributes displayed by the candidates.

These criteria are:
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(a) Freedom from unreasonable prejudice and bias;

(b)  The ability and willingness fo consider and evaluate reports;

(c) The ability to appreciate or to learn to appreciate other people’s
problems; | | |

(d) The ability to manage the responsibilities of a panel member without

undue stress;

(¢)  The ability to discuss issues and give their opinion simply (1978: 232),

Clearly these are abilities and characteristics that fall very much within the
personal suitability principle defined by May. There is no mention of community

representativeness.

Mapstone’s (1972) study of the recruitment pro&ess for panel rhembers in Fife’
illustrates the workings of thése seléctioﬁ pr'ocye‘dures and mechanism§ well. The
study shows that from the outset the dependence on volunteers to fill panel
member places, coupled with a long and complex selection procedure, ultimately
resulted in only a vminority of Working—claés people pfesenting themselves as
prospective panel member candidates (1972: 452). Commenting on Mapstone's
study May indicates that *not until the criterion of suitability had been met was
any serious attempt made to introduce the principle of representativeness - and

by that time it was all too late’ (1977. 213).

Lockyer (1992) while acknowledging some positive change towards the

representativeness of panels over recent years still advocates:
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Selection should continue to give priority to individual suitability,
but have the secondary aim of achieving a wide diversity of
personal circumstance, occupation, culture, and social background
(1992 Summary: xxxl) .

Suitability of candidates it is argued, ensures greater effectiveness and

standardisation of hearing operations.

As Mapstone (1972), May (1977) and Parsloe (1978)’indicated however, selection
based on candidate suitability also has a tendency to produce homogeneous
groups and in terms of social class representativeness an imbalance towards one
section of society. Mapstone (1972) argues that in the case of the hearings system
and panel member recruitment it is an 1mbalance in favour of middle class
professwnals A reporter from Glasgow South West confnrmed thxs assertion and
speculated on the reasons that lie behmd it. He also stressed from a
practitioners point of view, the contribution panel member representativeness can
make to discussion at hearings.

A cross-section of the public is important - you have to have it.

You have to have people who can relate to families and children

and who know the communities and lifestyles they come from, this

can be crucial in getting them to open up.
Panel members in this sense can be seen to be belonging to, as Scott and Lyman
(1968) describe, the same speech communities as those people who are before
them. The reporter continued:

We do have good panel members from all areas of society although

you do get much more from middle class sectors. Working class

people seem more reluctant to come and join - maybe this is aown

to a lack of confidence or knowledge about the system and what a

panel member does. ,
Glasgow South-West Reporter

Parsloe (1978) makes a similar observation - she states:
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It may be that the factors which make [... people] volunteer, which
are likely to include a feeling of confidence and of having
something to offer to other people, are less prevalent amongst
adults in areas from which most children come who appear before
panels. (1978: 232) -

Lockyer (1992) defines the average volunteer as: female rather than male,
married with school aged children, educated beyond the average level and
predominantly from a professional background (1992: '53). The latter two
qualities especially tend to be more representative of the middle class sectors of

society than of working class communities.

Some aspects of these attributes are reflected in Lockyer’s own panel member
sample with 53 per cent of the sample belonging to professional classes, 40 per
cent being aged between 40 and 49 and a marriage rate of 85 per cent. This
pattern he recognises displays é continuing tendency within panel recruitment
towards middle class candidates although he does detect a downward shift in

social class membership compared with panel composition rates in the 1970s

(1992: 19-44).

A similar pattern existed within the panel member sample employed in this study:
79 per cent of the 145 panel members were aged between 35 and 54 years across
all three regions and a bias towards the middle class section of society was also

evident.

To assess the social make up of the panel member sample panel members who

responded to the questionnaire were asked to say what job they held at the time
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of completing the form and to explain something about it. Using the job
classifications issued by the Department of Employment and relating these to
government social classifications, the jobs held by the panel members in the
sample were groupecl into social categories. Using this mechanism it became
clear that the social classification that contained the largest number of panel
members from across the three regions was the * Intermediate category (Central
Region panel member sample 41 per cent, Dumfries and Galloway 39 per cent
and Glasgow South;West 38 per cent). This classification contains occupations
synonymous with the *middle class’ sectors of society such as managers, teachers,
employers, local govemment officials nurses farmers etc. The only notable
regional variation was the consrderably larger number of panel members in
Dumfries and Galloway, compared with the other two regrons, whose occupatlon
was ‘housewrfe . In Dumfries and Galloway 31 per cent of the panel member
sample fell into this category compared With’ only 12 per cent of the panel
members in Central Regiorl and six per cent’of those in Glasgow South-West.
This patterri is pcrha;')s indicative of the rural nature of Dumfries and Galloway,
especially since over half of those panel members who were housewives were in

fact married to farmers or men employed in occupations related to agriculture.

Some of the respondents argued, however, that to categorise people in this way
is not always an absolute indicator of the representativeness of panel membership.
As one reporter observed:

People’s occupations are not always important. A person could

have a good job and could have moved out of a particular area but

that doesn’t mean they don’t know that area any more. They may

still have family there and still know what it's like to live there and
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indeed still speak the language associated with the people. .
- ' Glasgow South-West Reporter

Panel Membér Contixiuity

Another aspect of panel membership, on this occasion raised by the interviewees
during the individual interview sessions and one considered by all to be of some
importance to the successful achievement of discussion within a hearing, is the
issue of panel member continuity between cases. The sentiments of support
regarding this aspect were as those expressed by Bruce and Spencer (1976: 103)
in their observations of hearings at work. They claim that rapport with families
was easier to achieve at review hearings provided that at least one of the original
panel members was present. As a panel member from this study explained:

It works very well in generating discussion with the family [...]. I

have noticed that in some cases where the family was a bit

reluctant to speak on their first appearance before a panel if there

is even just one panel member from the first panel - a familiar face

- that they can identify with, they are more likely to talk,

particularly so in care and protection cases.
Dumfries and Galloway Panel Member

The observations of the Kearney Report (1992) into child care policies in Fife
Region also point to benefits for the family if panel member continuity in certain
cases can be pursued but they acknowledge this can be difficult to achieve in
practice. The Report realises that panel members are volunteers and as such may
not always be available to do follow-up hearings ( 1992: 567). This is particularly
difficult in areas with a greater number of hearing sessions - a hearing session
usually includes more than one hearing - as a reporter from Glasgow South-West

pointed out:
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Although I see the benefits of panel member continuity in terms of
familiarity with the family and the case and the help this can be in
getting discussion going - I have to say it doesn’t always happen |[...]
when you have many hearings to schedule it can be dlfflcult to
allow for continuity.
Glasgow South-West Reporter
(By way of comparison Glasgow South in 1992 organised 1334 hearing sessions,

Dumfries and Galloway 148 - information provided by regional reporters.)

Even in less populous areas like Dumfries and Galloway, however, where the
number of panel members and hearings are fewer and more easily organised;
other Vproblems, perhaps peculiar to a rural area, prevail. As a panel member
explained:

If a child is appearing before the system from one of the small

village communities, I, as District Chairman, would not put any of

the panel members from that village on that panel. They can be

too close to the family - too familiar perhaps - and it could cause

problems afterwards if the decision reached is dlfflCUlt and not

favoured by the family.

Dumfries and Galloway Panel Member

Certain forms of familiarity then, may be considered less beneficial to the hearing

process.
Access to All Case Reports

Another issue, like that of panel member recruitment, suggested to improve

informal discussion at hearings and that once again separated reporters from the

other groups, was the matter of allowing panel members access to all reports

relating to a case prior to a hearing. The intention was that this would permit
)

panel members to analyse all facts and opinions beforehand and so pre;ﬁare them
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more thoroughly and perhaps give them greater confidence to tackle the issues
with the family during the hearing. This is insfeac‘l of the preSent practice of
panel members seeing social work and school fepbrts and only any other
information deemed valid and appropriate by the reporter. The majority of social
workers (97%), 88 per cent of guidance teachers and 82 per cent of panel
members in all three regions supported this suggestion. The reporters however,
were equally unanimous in their rejection of it with nine out of 10 holding this
view. A reporter from Central Region explained their objections suggesting that
the information contained within certain reports, particularly the police report,
concerns itself mainly with evidence surrounding a case and this, she claimed,
should be of no interest to a hearing. . |

There are reports that come to us for the purpose of evidence - the
police report for example [...] Some information contained in such
reports, particularly pertaining to evidence, may encourage panel
members to open up issues at a hearing which are clearly not
within its remit. For this reason alone I would not send reports of
this nature to panel members.

‘ : Central Region Reporter
The majority of panel members disagreed with these concerns and stressed the
social aspects to some police reports and the fact that as decision-makers they felt
if necessary they should have power of access to all information pertinent to a
case. Martin, Fox and Murray (1981) suggest that in almost half of the cases in
their study a social history was submitted by police officers over and above the
legal aspects of a case. The social histories included observations on the child,
on the family, on housing conditions and the local environment (1981: 77).

During discussion on this matter one panel member made the point - a view held

by all those who supported greater access by panel members to reports:
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We have the responsibility of making the decision - not the reporter
or anyone else - and some decisions can be difficult. The more
information we have the more we can talk to the family and child
about and the more angles we can have in opening up discussion.
’ Glasgow South-West Panel Member

Professionals at Hearings

As well as being questioned on the access to more information through the
- availability of reports the respondents to the questionnaire were also asked if they
would like to see greater participation by certain professionals at hearings. The
assumption was that this would provide more overall expertise and knowledge to
draw upon, where necessary, when considering the actions to take and more

information to aid the discussion process.

As indicated in the previous chapter there was considerable support especially in
Glasgow South-West and ' Central Region for a greater participation of
educational psychologists at hearings and majority support from panel members,
social workers and reporters generally‘ for more Intermediate Treatment facilities
and also for a greater attendance by IT officers at lhearinlgs. The increased
participation of three other groups - guidance teachers and police officers, already
identified as being on the margins of the hearings system, and social workers was

also considered in this regard.
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Guidance Teachers

With respect to guidance teachers a fnajority of members in all the groups across
the three regions supported an improvement in their attendance and participation
at heérings. This included 89 per cent of panel members, 84 per cent of social
workers, seven from 10 reporters and 80 per cent of the guidance teachers

themselves.

The reasons given by intérviewees for such support concentrated on emphasising
thé special relationship with and knowledge of a child thaf teachefs can possess
as well as their recognised expértise ; frame of felevarice - in child development.
These qualities it waS claimed are often undervalued by education departments
particularly in relation to a teacher’s potential input to the hearings system. This
pefceptioh of the attitudes held by educétion authofities engéndered a degree of
pessimism amongst many interviéwees regafdihg the possibility of improving
guidance teacher attendance at hearings. As one pahel member explained:
tﬁe education department often doesh’t seem to place much store
by guidance teacher attendance at hearings, which is a great pity.
Glasgow South-West Panel Member

At present guidance teacher attendance in the three regions, as table 5.5 shows,

is rather poor, especié.lly in Glasgow South-West.
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Table 5.5 Guidance Teacher Attendance at Hearings

Hearings Attended (actual numbers of teachers)

None Less than 2
Central Region 25 32
(n=57) -
Dumfries and Galloway 21 16
(n=37) ' - : _
Glasgow South-West 21 2
(n=23) -

This poor attendance record on ’t‘he‘ part of guidance teachers contrasté with the
yiew held by the majority of the respondents to the questionnaire (62%), who,
when asked to rank four possible roles fo; guid#nce teachers in the hearings
system, placed ‘to provide information on a child’s school background at a
hearing’ as fheir mdst importént role. Guidance teachers are clearly ﬂof fulfilling
this role in its entirety if they are not attending heéri‘ngs on a reguiar basis. This
must be a worrying phenomenon for effective discussion and decision-making in
hearings since, as Martin, Fox and Murray point out, ‘an émphasis on School was
a very striking featﬁre of the discussion in our samplé of heafings, arising in 91

per cent of the cases’ (1981: 113).
Limits on Guidance Teacher Attendance

Seventy per cent of the teachers questioned stated that factors do limit their
attendance at hearings. This was particularly so in both the South-West area of

Glasgow and Central Region where 83 per cent and 74 per cent respectively of
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the sample suggested limiting factors but less definite in Dumfries and Galloway

where just 56 per cent of the teachers there admitted to any limitations.

The regional variation of response on this issue particularly when school patterns
are examined seemed to suggest greater restrictions for teachers working in larger
schools. This is perhaps an indication that in larger schools, the majority of which
in this study are located in Glasgow South-West and Central Region (see table
A.5 Appendix four), the time teachers can spend on individual pupils is at a
premium and attendance at hearings has become a lower priority. A guidance
teacher from Central Region presented a view held by a number of guidance
teacher interviewees:
The size of the school and the limited time I can realistically spend
on individual pupils - particularly if this means giving up a whole
morning or afternoon virtually, to attend a hearing - is prohibitive.
I can't afford the time.
: Central Region Guidance Teacher
By far the most critical and irksome issue for guidance teachers in obtaining time
out of school to go to a hearing was the difficulty this poses for teachers and
schools over timetabling and the provision of adequate class cover. Seventy nine
per cent of the sample of 82 teachers who acknowledged restrictions on their

attendance at hearings, saw this issue as a major stumbling block to better

guidance teacher attendance. -

Another factor which concerned a considerable number of teachers (30% of the
sample of 82) was the fact that they felt few requests seemed to be made by the

reporters’ office to their schools for a guidance teacher presence at hearings.
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This problem has now been addressed to some extent by the attachment of a slip
by the reporter to the school report form asking a teacher if he or she wishes to
attend the hearing. This leaves the choice and consideration up to each
individual school and teacher and removes the onus from the reporter who in the

past had always to request a teacher’s attendance.
Suggestions for Change

Where the Hearing Centre is a distance from the school - this can make
attendance more difficult and time consuming - and where the teacher's presence
is desired, one guidance teacher suggested the hearing itself could be held in the
school concerned. It was recognised however that for some pupils and parents
the thought of coming to the school over and above attending a hearing might be
problematic and could actually reduce the likelihood of the family feeling at ease

and being able to discuss matters informally.

Another teacher responding to the lack of time guidance teachers seem to have
to do all that is expected of them including subject teaching, proposed the
establishment of specialist guidance teachers devoted exclusively to guidance work
with no subject teaching whatsoever. Most other teachers were not prepared to
go quite so far but they too felt some reduction in subject teaching would help

with their other commitments including attendance at hearings.

All the guidance teachers interviewed however were in agreement that, if changes
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like those above are to be implemented, the education departments in each of the
three regions need to be enlightened as toﬂk‘the broad function of guidance and the
necessary input guidance teachers should have to the hearings systefn, including
their regular attendance at hearings. This was seen as a crucial starting point in

improving teachers’ access to all aspects of the hearings system.

The views expressed by the participanis in this study coﬁcerning guidance teacher
attendaﬁce at hearihgs help both to confirm and also contradict Mifne's (1984)
contentions. While it would appear that, as Milne suggests, educati'on officials
seem to absolve themselves and the educéﬂtion service from anything more than
minjmﬁm participation in the hearings system, teachers, on the other hand, are
generally more positive and are willing to explore pos‘sibilities to impfove their

attendance at hearings. -
Police Officers

As mentioned earlier the second group to be considered with respect to its
participation in hearings system activities and its potential contribution to the

development of informal discussion within a hearing, was the police officer group.
Extent of Police Participation

The extent of police officer participation in the hearings system at present is

illustrated in table 5.6:
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Table 5.6 Form of input to hearings system (actual numbers of pdlice officers)

Celiirél Dumfries & Glasgow
Region Galloway  South-West

Complete Reports for Yes 6 1 15

Reporters’ Office No 1 S 2
(n=30)

Give Warnings to Children Yes - 1 3

on Reporters’ Instructions No 6 4 14
ERa (n=28)

Participate in Panel Yes 2 6 1

Member Training No 4 . 15
(n=28)

Liaise with Guidance Yes 2 - 4 2

Teachers No 3 2 13
o L (n=26)

Liaise with Social Yes 4 6 8

Workers No 2 - 8
(n=28)

Liaise with Panel Yes 1 5 -

Members No 4 1 16

(n excludes no response) o ‘ (n=27)

Table 5.6 indicatés that ’the police officers from Dumfries and Galloway who were
involved in the study have a much closer connection with other groups and with
panel member trainihg than those officers iri the other two régions. Only in
liaison with social workefs and in Central Region’s case with guidancé teachers
do the other two constabularies héve a noticeable input. The issue of liaisc‘)n
between groups and its part in hearings system operaﬁons is considered hxore fully

in chapter eight.

When officers in Dumfries and Galloway were asked during the interview sessions

about the fact that five out of six say they do not complete reports for the
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reporters’ office yet the majority of police officers in the other two regions clearly
do, they commented that their predominant function in this capacity was merely
to collate reports, obtained on request from beat officers, and to send these to the
appropriate reporter. Oniy where they wcré perSoriaHy involved in a case would

they submit a report themselves.
Police Officers at Hearings

When asked in the questionnaire if they would like participation by police officers
at hearings, nine from 10 reporters, 67 per cent of panel members and 83 per cent
of Dumfries and Galloway social workers stated that they would not welcome this
development and felt that it would not aid the Aiswssibn process ét hearings.
This is in line with their groups’ ideological positioﬁs which clearly rejected any
association on the part of juveﬁilé justice with thé principfes and practices of law
enforcement. Thirty three per cent Qf panel members and 64 per cent of Céntfai
Region social wérkefs, however, disagfeed With this assessment and Supportéd ihe
participatioﬁ of police officers at h>earings. In so doing these respondents, as the
comments below suggest, m«iiy be applying a Situated accounts approach to this
issue. Guidance teachers across the three regior;s wére divided on the proposal -
49 per cent‘ Yes, S1 per éent No. Some of the reasons and justifications for these

stances were given by interviewees in the interview sessions.

Those against the attendance of police officers at hearings stressed the

intimidating effect this might have on the families concerned and the depressing
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influence this could place on the achievement of meaningful and frank discussion.
As a panel member indicated: |
I don’t think police officers at hearings, even in those cases that
have been referred by the police, would be a good idea. It would
be very intimidating for the family and would make the task of
informal discussion much more difficult. :
‘ ' Glasgow South-West Panel Member
Furthermore, there were those who believed that the information the police tend
to provide is either factual and concerned primarily with evidence and so of no
interest to a hearing or,if of a different nature, is in any case already contained
in other reports like the social enquiry report. As the statement below makes
clear:
I have difficulty in seeing how the police could contribute any more.
For the uniformed officers, they provide facts and these are in their
reports. Any of the factual details of evidence would not be
relevant to a hearing anyway. The child protection unit officers
work closely with the social work department and all the
information they have should be in the social work report. So I
don't really think police officers need to be at hearings.
' - Central Region Reporter
Other interviewees were more open to the suggestion of police officers attending
hearings and emphasised that any additional information on a case, from any
source or agency, can be of value. Some though, as the second quotation below
suggests, would have police officers at hearings only to discuss the contents of
their reports and not in attendance throughout the entire proceedings. To be of
real value this would of course presuppose that the majority of panel members,
who, in this study, desired access to police reports, had in fact been successful in

their aim and had overcome reporter resistance.

I would like to see all relevant agencies at hearings - they can
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contribute something to the case that might help in reaching a
decision. If this includes sections of the police, then yes, they
should be invited and attend.

Central Region Social Worker
It would only be in some cases and only for the discussion of the
information in their reports. I wouldn’t think in these cases and for
that short time they would cause too much harm to discussion and

may in fact provide more information to talk about.
Central Region Panel Member

Police Officers’ Views on Hearing Attendance

Asked if they wished greater iﬁput to the hearings SyStem and its activities only
eight police officers frovm”30 stated tﬁat th.ey Would. They‘ included six officers
from Glasgow South-West and Vone each ‘from Dumfries and Galloway and
Central Region constabularies. The reasons for th.is evident reluctance to
increase their involvement were similar to those given by the interviewees from
the other gfoups. They illustrated both police officer awareness that their
attendance could have a potentially adverse effect on a family’s willingness to
s‘peak ata héaﬁng and also the éhaﬁging role of the policé, particuiarly in cafe
and protection cases, which meahs a close wdrking partnership with social work
departments and which allows social workérs to represent joint police /social work
findings at hearings. This practice satisfied many police officers that their

assessments of a case were being presented at hearings.

Of the eight officers who did wish to extend their role in the hearings system, six
expressed a desire to be allowed to attend some hearings, in particular where
cases involved police activity and where they believed they could contribute
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further insight to a case. Four officers from the six felt they would wish to be
present throughout the entire hearing while the other two only wished to be
present during consideration of any matters relating to police work or the police

‘report.

A majority of the eight officers who wanted greater input to the hearings system
also expressed a wish to participate in panel member training and, through
various mechanisms including meetings, committees and joint training, to improve
liaison with other groups particularly social workers, panel members and guidance
teachers. This outcome is hardly surprising since six out of the eight officers who
expressed such desires came from Glasgow South-West which at present, as table
5.6 indicated, seems to have the poorest liaison record between the police and
other agencies of the three regions in the study (see chapter eight for further

discussion on group liaison).

In the case of police input to panel member training, there was also a desire on
the part of the police officers to impart knowledge to panel members of police
technique and the role of police officers and special police units in child related
investigations. This desire can be seen to be in accordance with the mean
ideological score for police officers which favoured professional decision-making
in juvenile justice, for as May (1977) and Adler and Asquith (1981) imply, the
more professional tuition and training panel members receive the more

professionally orientated they may become. -
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The impression given by the interviewees throughout this discussion of police
input to the’ hearings systern is of the police ofﬁeer as a law enforcer and as a
provider of ihformation. This view is one held by the majority of the research
sample. Seventy two per cent of the respondents to the questionnaire considered
the most important role of a police officer in the hearings system to be the
detection and referral of juvenile offenders, while 61 per cent‘ eonsidered the

provision of reports to the reporter as their second most important function.
Social Workers

The third professional group to be consrdered in relation to its partrcxpatlon in the
hearings system is social workers Although a social worker has to be present at
each hearing and although they do partlcxpate in the proceedings by providing
mformatxon, advice and recommendatlons for action and desplte their presence
bemg con51dered ‘essential for a satrsfactory hearmg (Martm, Fox and Murray,
1981: 260), the respondents to the questionnaire were nonetheless asked if any
room existed for extending this role still further. This suggestion once more
divided the reporters’ group from the other groups. Sixty-nine per cent of
guidance teachers, 64 per cent of panel members and 61 per cent of social
workers, across the three regions, desired to see social workers participate more
in the hearing process, while, in contrast, seven from nine reporters rejected the
idea. One reporter explained their concerns:

Social workers already have the right to be at hearings - they must

attend and considering the nature of the system that's only proper.

They submit a report, they are there in person to discuss its

contents and to give advice to panel members on the course of
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action to be taken - what more can they do? I feel if they had a
greater input whatever that might be to the decision-making process
there is a danger that they could come to dominate proceedings
and in fact reduce the debate around the correct disposal. That
would not be good for discussion or the family.
Glasgow South-West Reporter
This defence of lay input to the hearing process by the majority of reporters is an
endorsement of the ideological position taken by this group as a whole which
supported lay involvement in juvenile justice generally and in the hearings system

specifically.

The reporter’s conception of a social worker as a provider. of information and
advice in a hearing was also the role description conﬁrfned by the majority of the
questionnaire sample. Sixty six per cent of the respondents believed that the most
important role of a social worker in the hearings system is to provide to a panel
background reports and information on the child and family concefned. This role
definition endorses the view held by the majority of social workers in the study
conducted by Martin, Fox ahd Murray (1981), who define their role within
hearings system operations as *[providing] the hearing with objective information

about the clients and an independent evaluation of the child’s needs’ (1981: 260).
Extension of Social Workers’ Participation

Statement of Intent

Although it may seem, from the comments made by the previous reporter, to

contrast with their group’s mean ideological stance favouring lay decision-makers
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in juvenile justice, those panel members who supported an extension of social
worker participation in the hearings system were quite specific about the nature
of this development. Two main areas were paramount and both were seen as
beneficial to a panel member’s role as independent decision-maker. The first of
these was the inclusion by social workers in their reports of a statement of intent
outlining the courses of treatment they suggest and why they recommend them for
the children concerned, as well as the expected outcome of such action. This
process, it was argued, might then allow for some sharing, and understanding of,
a social worker’s thought processes that lie behind a recommendation which in
turn may aid the panel members in their choice of disposal - and as one panel
member added:

We still don't have to accept the plan if we feel it's not the right

one for the child, but at least we are clear about what is being

offered and we can have expectations of progress when it comes to

the review.

Dumfries and Galloway Panel Member

Adler (1985), in support of the notion of a social worker's statement of intent and
in proposing that such a procedure should become standard hearings system
practice, writes:

A general statement outlining the aim and objectives of a specific

supervision order is a necessary condition of assessing the

effectiveness of that order [...] so that the success or failure of any

prescribed course of action can be evaluated [...]. (1985: 140)
The British Association of Social Workers (BASW) in giving evidence to the
Kearney Inquiry (1992) also favoured social work réports for hearings containing
a range of possible options with comuent on their likely outcomes (1992: 577) -
a development further endorsed and recommended in the Government’s Paper

on Child Care Policy and Law (1993: 31, 38).
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The provision of a statement of intent as standard practice in the social enquiry
report was seen by all the panel members interviewed as an aid to their decision-
making task and not a restrictioh or threat to it as implied in the reporter’s
statement earlier. The ultimate decision-making role of a panel and Support for
lay involvement, in line with their mean ideological score, wefe always vehemently

defended by panel members.
Specialist Social Workers

The second issue raised by a number of the panel members during the interview
sessions and emphasised in twb recent reports - Clyde Report (1992) ahd Kearney
Report (1992) - was the establishment of specialist social workers concerned only
with child and family matters. It was argued that, although the social work
departments in the three regions seémed to be developing unofﬁcially in this way
with the emergence of child and family teams, there was a need for this to
become official and standardised with certain social workers specialising only in
this area of their work. The Clyde Report ( 1992) justifies its sup'port for such a
develbpment. thus: |

As the [social work] profession and its range of work have‘

developed the idea that one person can adequately undertake all

tasks [ generic social work] may be a matter now of impracticability.

Specialised expertise is required in a variety of distinct fields [...].

The whole area of work in child protection needs to be seen as a

specialist area to be undertaken by practitioners with specialist

skills and knowledge [and] with adequate training and support

(1992: para 19.6).
One panel member described the benefits she perceived from such a change and

presented well the general feeling held by panel members who supported this
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development in social work practice.
It would allow them [social workers] to become specialists in this
expanding area of social work provision which is becoming more
complex all the time. It might also encourage them to have a
greater commitment to the part the hearings system plays in child
care and with specialist teams only social workers who are
committed to the child care field and are able to offer informed
advice would be at hearings.
S Glasgow South-West Panel Member
Although 23 per cent of the social workers in Martin, Fox and Murray's (1981)
sample supported social worker specialisation in child care, the majority still
favoured generic practice but acknowledged that more training in child related
issues would be beneficial (1981: 264). This attitude corresponds with the
feelings of the majority of social workers (seven from 10) who were interviewed
in this study. They believed that certain benefits in terms of an overall
understanding of family circumstances are derived from generic work and to

specialise they felt, may be too prohibitive to social work outlook and too

inhibitive for the practice of individual workers.

Some social workers and guidance teachers were prepared to acknowledge similar
benefits to those identified by panel members, concerning the inclusion of a
statement of intent in the social enquiry report and the establishment of specialist
social work teams. The majority in both groups, however, in line with their mean
ideological scores endorsing more professional decision-making in juvenile justice,
were more inclined towards the social workers' recommendations being given
greater emphasis by panel members in their choice of disposals. As one social

worker explained during interview:

218 -



I feel at times, although I have worked with the family and I feel
I know what course of action is needed and I put this in my report,
the panel members sometimes don’t seem to pay much attention to
it and I end up feeling what was the point. I feel social work
comments and recommendations, both written and verbal, should
form the basis for a hearing and the discussion therein if the case
is one that truly requires social work input. :
Central Region Social Worker
This difference in emphasis over the extension of social worker participation and
input at a hearing, given by panel members on the one hand and social workers
in particular on the other, provides a practical illustration of the ideological
differences that exist between these groups. It also indicates a possible area of
conflict in hearing operations that could in turn frustrate these groups in their

hearings system functions and in the service they provide.

The Hearing Room Format

Before concluding this chapter one further feature relevant to this discussion and
meriting consideration did emerge from the questionnaire survey and the
interview sessions. A major consideration for some respondents across all groups
and an issue discussed in Martin, Fox and Murray (1981) is the layout of the
hearing room itself and whether this is or could be made more conducive to
placing families at ease and creating an informal atmosphere. Fifty-five per cent
(17 from 31), by far the largest group of all of those who in the questionnaire
survey offered their own alternatives to improving discussion within a hearing,
believed that changing the setting within the hearing room could enhance the
image of informality and could in turn aid the discussion process. This was also
the opinion of a number of the interviewees who stressed the greater informality
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and the more relaxed atmosphere they felt was engendered when the more
austere aspects of the hearing room - the large table and the upright chairs - were
removed. They did admit that this change is but one element in the achievement
of informality but the format of the room was still seen as an important factor.
As one interviewee commented:

The tone of hearings here is reasonably informal but more could be

done to encourage people to take part. One of the things we are

doing is to get rid of the hearing table and getting low chairs

around a coffee table instead. I've used this before and it makes

a dramatic difference to the feel of the proceedings [...]
The balance between informality and order alluded to in Martin, Fox and Murray
(1981) was understood and elaborated on by this reporter - as he emphasised:

If the structure is too informal people get confused and don’t know

what is going on and if it's too formal people are intimidated. The

best format is a tight structure with a relaxed approach. People

know where they are in the proceedings and what's expected of

them but they are made to feel as relaxed as possible.

Dumfries and Galloway Reporter

‘The ‘protection’ the hearing table provides for both pénel members and families
in difficult cases and in more hostile circumstances and the physical support or
crutch it can be, was acknowledged by one panel member, but she still believed
it to be a barrier to the main aim of a hearing - that of informal discussion
leading to a decision in the child’s best interests. As she explained:

A table, particularly a large table, creates a them and us situation

and that must reduce the chance of informal discussion - mustn't it.
Glasgow South-West Panel Member

Martin, Fox and Murray (1981: 95) in their study also indicate this ambiguity

surrounding the use of a hearing table.

A teenager speaking in the Scottish Office’s *Who's Hearing’ booklet however
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did not suffer from such ambiguous feelings and concisely presented a child’s view

on the issue:

The table’s far too big. It makes it all very formal. (1991: 16)

Summary

There are further aspects of informal discussion, its development and the
decision-making process in a hearing yet to be examined, but these can be
considered synonymous with the issues of protecting and advancing the rights of
children and parents who come before children’s panels. The issues surrounding
the rights of the family are discussed separately in chapter six. For the moment
what can be concluded from the views and comments given in this chapter on the
subject of discussion and decision-making in a hearing? Two aspects seem to
govern the reaching of a decision in a hearing, the first is the discussion of the
case with the family and the second is the advice provided by the professionals -
both were viewed as essential to the consideration of the case concerned. The
majority of the members in the four groups in the study, who can attend hearings,
all stated however, that an improvement could be made in a number of matters
related to these decision-making components. An array of proposals suggested
for this purpose and the views of the research sample on these have been

presented in this chapter.

Although a number of these proposals - most notably increased panel member

training and greater attendance and participation by guidance teachers at hearings
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- were accepted by majorities in all four groups as means by which discussion and
decision-making in a hearing may be improved, it was noticeable that the
reporters’ group in particular appeared more cautious than the others in its desire
for change to the procedures and practices that surround tﬁe decisions taken
, during a hearing. This reluctance to change was especially apparent during
considération of the proposals to permit access by panel members to all
background reports and to extend the role of social workers in the hearings
System. Perhaps this reluctancé on the paft of rep‘bfters is a reflection of their
moré global ﬁew of the hearings systém and its operations, as they deal with all
agencies and aspects associated with it, or it may‘be a desire on their part to
protect the discretionary power they enjoy at present particularly with respect to
the flow of informétion in a casc; An explanation of the reporiers' position does
becorne‘ clearer as other fssues'directly relevant to thé subject of case information
and the access to it, and its relationship with the rights of children and parents at

hearings, are explored in the next chapter.
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Chapter Six : Child and Parental Rights

I didn't lmow I could take a friend along.
Teenager at Who's Hearing Seminar

Discretion and Rights

The desire by the Kilbrandon Committee to move away from a rigid framework
in the way hearings conduct their proceedings and towards, as chapter five
illustrated, the reliance on informal discussion coupled with professional advice
in the decisions panel members make, constituted for many a recipe for increased
discretionary decision-making (Morris and Mclsaac, 1978; Adler and Asquith,
1981; Martin, Fox and Murray, 1981; Asquith, 1983). As Adler and Asquith

_suggest:

In many of the social services (most noticeably in health, education

and social work) where the service providers are mainly

professionals, decision-making is of an extremely discretionary kind.

(1981: 13)
The hearings system of course in its deliberations can involve agencies from all
three of the aforementioned social services. Asquith (1983), in referring to the
movement within juvenile justice towards the ideology of welfare (see chapter
two) and so towards ‘individualised’ jlisticc often involving social services, writes:

[This movement] has meant that the criteria on which decisions

about children are based will necessarily be more diffuse than those

established by an ideology of punishment. [...] juvenile justice may

then become riddled with rampant discretion. (1983: 42)

In fact Bruce and Spencer when commenting speciﬁcally' about thé hearings
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system itself and its decision-making role state:
‘the system of children's hearing is capable of displaying more
discriminatory power [...] than any other such court or committee
known to us. (1976: 100)
Grant (1976) concurs and observes:
It would be quite futile to search for uniform national practices [in
the hearings system] [...] practices have tended - and will continue -
to be as many and varied as the number of children’s hearmgs
(1976: 207) :
Martin, Fox and Murray (1981) further suggest that for many panel members -
who hold the decision-making role in the hearings system - the observance of
procedural rules is clearly unimportaant to an ‘ideal’ hearing. Only a meagre six

per cent of their panel member sample considered this aspect crucial to the

hearing process (1981: 256).

Criticisms of the lack of sufficient protection for children, in particular from
discretionary intervention, have been made in the past (Grant, 1976; Morris et al,
1980). Such concerns, as Asquith (1992) points out, have not been ignored:
safeguarders to protect the interests of children when these conflict with those of
their parents, were appointed in the hearings system in 1985. Furthermore, there
have been suggestions, most recently in the Clyde Report (1992), that children’s

rights could be protected in hearings by a child ‘advocate’'.

Concern about the lack of legal scrutiny of the decisions taken by panels has been
voiced particularly because of the low appeal/disposal ratio within the hearings
system (Gordon, 1976; May, 1977; Morris and Mclsaac, 1978; Grant, 1982). In
1990 there were 144 appeals to the sheriff court compared with 9063 disposals -
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a ratio of one appeal to every 63 disposals. In 1991 the ratio was one appeal in

every 76 disposals (Social Work Services Group Statistical Bulletin, 1992, 1993).

Despite such concerns and criticisms, however, Asquith believes that:
the Children’s Hearings system has been in the forefront of juveniie
justice systems in promoting a conception of children'’s rights which
 include giving children the right to be heard, to be involved in
decision making about, and to be treated with decency and respect

- in, a system that is ultimately concerned with their well being.
(1992: 167)

In this respect, he claims the heanngs system matches many of the condmons
presented in the Conventlon on the Rights of the Child accepted by the United
Nations in 1989 It could therefore be sald to have been, at the point of its

conceptlon, twenty years ahead of its time.

Despite the latter observations by Asquith, it is nonetheless the case that in many
social services, and this includes the hearings system, decision-making is often
discretionary in nature, with few specific rules and regulations to govern or
control the factors and procedures which often determine the eventual outcome -
and this does attract suspicion. According to Davis, discretion is exhibited
whenever ‘the effective limits of [a public official’s] power leave him free to
make a choice among possible courses of action or inaction’ (1974: 4). Johnson
claims that the growth of discretion has gone hand in hand with the growth of
specialisatlon and knowledge and those who possess 1t (1972 33). Itis in the
acknowledgement of this dlscretlonary power which decision-makers and
professionals can wield that the concentration on and development of individual
rights within the hearings system will be considered. As Adler and Asquith describe:
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Discretionary powers are not exercised in a vacuum - they are

exercised over individuals whose only protectlon may be their

possession of certain rights. (1981: 11)
With a word as variously and so frequently used as ‘rights’, the issue of
possession presupposes some prior understanding of meaning. Adler and Asquith
define a right as an “enforceable claim’ (1981: 11) - a recognised definition
documented by a number of theorists. Wringe, while not accepting in every case
the idea of rights and claims as interchangeable terms, does acknowledge that in
having a claim an individual has a right. As he puts it, ‘in [...] having a claim, it
would certainly seem [...] plausible to suggest that rights are claims in }‘his sense’
(1981: 28). This approach accords with Feinberg's theory of rights as ‘valid
claims’, as he observes:

to have a right is to have a claim against someone whose
recognition as valid is called for by some set of governmg rules or
moral principles. (1980: 155)
As Feinberg's statement clarified, to have a right is to have a claim, but that
claim is only of value if it is validated or, as Adler and Asquith see it, enforced

by recourse to a set of rules or laws or, less tangibly perhaps, a set of moral

codes.

Although early commentary on rights (Bentham, 1748-1832) tended to focus
mainly on legal rights (Harrison, 1983), Waldron (1984) believes it would be a
mistake to disregard the moral dimension. He acknowledges that where a right
is embodied in statute its existence is unequivocal and in the case of morals the
standards themselves can be contested in the way legal regulations cannot - but

as Waldron explains:

226



Unless it is proposed that we should give up critical moral

evaluation altogether, it is difficult to see the case for confining talk

of rights [...] to the context of [...] law. (1984: 5)
It can be the case too that moral rights and legal rights are one and the same.
As Wringe explains, ‘the fact that something is a legal right would seem to be a
reason for holding that it is a moral right also’ (1981: 45). 'Ihe law can require
individuals to do thmgs that are morally good as well as transforrmng items that
are morally neutral to items that become morally obhgatory by virtue of bemg
enforced by law. Few people would deny that it is a child’s moral right to
education, but by puttmg this in statute not only does that moral right become

legally enforced but age limits on education prov1sron can also be made

obhgatory

In reality then, the existence of rights or claims can be} embodied in either moral
values or legality, so that a moral right is enforced by an appeal to morality while
the observance of a legal right depends upon the existence of legal rules and
regulations. As a legal entrty, the hearings system should embrace procedures
that in their standard apphcatlon guarantee the legal nghts of those who pass
through it. There is also, however, a moral dimension. It could be argued that
it is the moral right, for example, of both children and parents that at a hearing
their views and opinions can be expressed - the moral right of free speech and
self expression - so that they too contribute to the search for the best possible
disposal. It is surely the case, and certainly the processes within a hearing are
predicated upon the fact, that the more effectively and eloquently a child or

parent can present their feelings and opinions at a hearing, the better the
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discussion around the circumstances is likely to be and the easier then it is to
reach an appropriate decision. MacCormick justifies this moral dimension
particularly with regard to the position of children in society when he comments:

at least from birth, every child has a right to be nurtured, cared for,

and, if possible, loved, until such time as he or she is capable of

caring for himself or herself. When I say that, I intend to speak in

the first instance of a moral right. I should regard it as a plain case

of moral blindness if anyone failed to recogmse that every child has

that right. (1982: 154-55)
In considering the rights - legal and moral - of children and parents within the
hearings system then, and whether or not developments are required to enhance
these, the deliberations in this chapter will concentrate on issues and practices
that can be embraced by the hearings system in statute and in a standard fashion.
These proposals may be seen as possible mechanisms by which the rights or
claims of parents and children within the system may be advanced, thus offering
greater protection against the unpredictability of discretionary power. As Adler
and Asquith emphasise:

A public official’s discretion may be limited in a number of ways,

e.g. statutorily, administratively, professionally, politically or

judicially, but the stronger the claim an individual has the greater

is his power to make and enforce demands on officials. Conversely,

the weaker the rights an individual has, the more he will be at the
mercy of their discretion. (1981: 12)

Consequently in the hearings system, the more effectively a child or parent can
exercise their moral right to participate in the proceedings at a hearing and their
legal rights to representation, appeal and review, the greater the likelihood of
influencing the final outcome. All this initially depends, however, as Adler and
Asquith observe, on the participants - in the case of the hearings system,

particularly family members - being aware of their rights in the first instance and
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being able to exercise them (1981: 12).

A reporter, during interview, emphasised this very issue within the context of the
hearings system. He acknowledged:
- Rights of whatever nature are meaningless unless people are aware
- of them and have the ability to understand them and make use of
them. Dumfries and Galloway‘Reporter
This is tﬂe initial dilemma that faces the hearings system - are families aware of

and do they understand their rights in relation to the present practices of the

system, thus permitting full advantage to be taken of them?

One panel member clearly indicated’that in her opinion this aspect of hearings
system operations could ixﬁprove - an impression shared ’by the majority} of
interviewees. She suggested a way forward Athrough a greater dissemination of
information, which she predicted would not only precipitate a wider knowledge
amongst fanﬁlies of the Status of children and parents in the system but would in
turn permit rights to be exercised more effectively.
| I think a clear and simple leaflet - much cleérer and simpler than |
those circulating at present - needs to be sent out to families before

their appearance at a hearing explaining what is going to happen,
what their legal rights are and where and from whom they can seek

advice.
Dumfries and Galloway Panel Member
The social worker was seen as an agent of explanation who should peruse the
leaflet with the family to make certain of its comprehension. The panel member,

like Adler (1985), believed that a written statement describing the disposal and

the reasons for it and advising on legal rights of appeal and review should also be
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dispatched to families after a hearing. This she claimed should be standard
practice. Grant (1982) suggests that the establishment of *Children’s Hearings
Advice Centres’ might be a complementary option to written material and could
assist in the advice and guidance given to families on hearings system operations
and procedures. He adds that these centres could be staffed by trained volunteers
(1982: 64-5). The Child Care Law Review (1990) sees this role falling under the
auspices of a new Child Welfare Commission and presents an argument in terms -
of child welfare and the rights of the child for the establishment of such a body

in Scotland (1990: 45-7).

These sentiments were supported by most of the interviewees involved in the
study, although the time available for social workers to play a part in this
dissemination process was inevitably raised. Some regions are beginning to
amend their practices surrounding the availability of hearings system information

in line with these feelings.

May (1977) on reflection however, doubts the whole validity of thé rights of
families within the hearings system even if a full understanding of these is
achieved. He does this from the standpoint of the families’ own feelings and
illustrates this with reference to the rights of appeal. As he explains:

To maintain that they always have the alternative of taking their
case to the Sheriff is purest sophistry. It ignores the extent to
which appearance before the Sheriff constitutes in itself a
punishment. Given that many clients find it difficult to differentiate
between one representative of authority and another, recourse to
the Sheriff offers no real alternative at all, only the certainty of
further delay and inconvenience. (1977: 221)
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If May's assessment is correct, greater awareness by families of their rights within
the hearings system or indeed any extension of those rights may be superfluous
as families may not feel able or willing to exercise them anyway.- Although Grant
(1982) confirms that there are few appeals each year, (one appeal for every 76
disposals in 1991, for example) it is difficult to know whether this phenomenon
is a result of clients’ reluctance and fear as May claims, or whether most disposals
are truly and freely accepted by families as positive courses of action and means
of assistance. The majority of the interviewees from this study - 30 from 45 -
across three groups (panel members, reporters, social workers) claimed the latter.
Most police officers and guidance teachers felt unable to comment through a lack

of experience of hearings system practice.
Present Rights of Children and Parents in the Hearings System

All child and parental rights below are taken from the Social Work (Scotland)

Act, 1968 and from the Children’s Hearings (Scotland) Rules, 1971 and 1986.

Legally at an initial hearing the family has the right to be told the purpose of the
hearing and to be told the grounds for referral and they have the right to deny
these if they disagree with them. If a denial of the grounds is registered thcv
referral would then move to the sheriff court for proof before either being

dismissed or upheld in which case another hearing would be arranged.

At a hearing both the child and parents have a legal right to bring a “friend’
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along for support or as a form of representation. This can include a member of
the legal profession. The parents have a legal right to remain throughout the
entire hearing and can refuse to leave if asked. The family also have a legal right
to know the substance of any background reports. The family have a right to
know the outcome of the hearing and have a legal right of appeal against the
decision to the sheriff court within a period of 21 days. Legal aid is available,
where applicable, for this procedure. The child and parents can call for a review
hearing to review the case and the disposal aftgr an initial péfiod of three mbnths

and at six monthly intervals thereafter.

Froma inoral premise, all the interﬁewees involved in the study agreed that both
children and parents have a fight to voice their views and épinions at athearihg
and indeed, as chapter five indicated, the achievement of family participation in
“(.)pen‘discussion’ is regarded as a fundamental aspect of and contributing factor
to the process‘ leading to the final decision. The right of participation is also

contained within the Children’s Hearings Rules - Rule 17(2).

Protection of Rights

As the issues raised in this chapter are being examined with reference to the
rights of children and parents it was considered necessary to explore, first of all,
how the respondents felt about the protection of those rights at present within
hearings system operations. No prior definition or categorisation of rights was

given to the respondents in the questionnaire, they were simply asked for their
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assessment of the protection afforded to children’s and parental rights within the

processes of the hearings system. The respondents were given a five point scale

upon which to answer ranging from ‘ve‘ry well protected’ to ‘very poorly

protected’ - see question 22a in the questionnaire in Appendix one.

Table 6.1 Protection of Children’s Rights

Panel Reporters  Social Guidance Police
Members Workers Teachers Officers
(n=145) (n=13) (n=83) (n=116) (n=30)
% No % No % No % No % Mo
Verywell 40 58 77 1 84 7 181 21 383 10
Well 359 52 23 -3 35 29 362 42 367 11
Adequately 179 26 385 S5 325 27 25 29 20 6
Poorly 62 9 308 4 229 19 17 2 -
Very Poorly - : - 12 1. - - ~
(19% DK) (10% DK)
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Table 6.2 Protection of Parental Rights

Panel Reporters  Social Guidancé Police

Members « . Workers . . Teachers Officers
(n=1495) (n=13) (n=82) (n=116) (n=30)

% No % No % No % No % No
Very well 24.1 35 N 1 8.5 7 13.8 16 233 7

Well 359 52 23 3 28 23 276 32 367 1
Adequately 283 41 462 6 488 40 336 39 267 8
Poorly 1 16 23 3 134 11 2.6 3 -

Very Poorly 0.7 1 - 1.2 ) R -
' ‘ (22.4% DK) (133% DK)

Tables 6.1 and 6.2 illustrate.a similar pattern of response to both sets of rights in
the hearings sysiem. The most optimistic assessment came from the panel
members and police officers who, despite disagreeing on the effectiveness of some
aspects of hearings system operatioﬁs, both had substantial numbers agreeing that
children’s and parental rights were ‘very well’ protected within th‘e parameters
of the hearings system. Largg numbers vfrom fhe other groups.ac!rOSS fhe three
regions opted for the categories ‘well’ vor ‘adequately’ protecfed, although both
the repoﬁers' groﬁp and the social workers' group had noticeable numbérs in
their ranks who assessed the protcction of family rights and particularly those of
children within the hearings sygteni, as ‘poor’. l
Although the positive response regarding the protection of rights vmight have been

expected from panel members as operators of the system, it is perhaps surprising
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that police officers too responded so favourably. When questioned on this during
interview, the responses from five of the six officers suggested their confidence in
this aspect of hearings system operations stems from the presence of a reporter
at each hearing whose primary purpose, in their view, is to enforce procedures on
behalf of all concerned. It is interesting that the reporters were less
complimentary in the assessment they provided in the questionnaire. For those
reporters who were interviewed and who had expressed reservations about the
protection of rights in the hearings system, it was their previous legal background
and the strict procedures associated with it, and with the concept of legality
generally, that still encroached upon and influenced their thinking, There was a-
feeling that they had not yet fully come to terms with this aspect of the more

informal approach of a hearing.

From this overall asvsessment, and despite the positix;e reaction somé members of
the five groups gave on the issue of family rights in the hearings system,
respondents might feel that improvements could yet be made to procedures and
practices which might in turn enhance the rights of those appearing before a
panel and which might also aid the decision-making process as a whole. To
attempt to assess this position the participants were asked to respond in the
questionnaire to a number of procedural changes that may be considered, and
indeed have been considered by other sources, as possible improvements in the
area of child and parental rights within the hearings system. Other developments
were also considered and discussed with interviewees during the interview

sessions.
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Separating Children and Parents

One potential improvement is the suggestion, given in the questionnaire, raised
by interviewees, proposed in the Child Care Law Review (1990: 40) and the
Clyde Report (1992: para 18.32), and mentioned for consideration in the
Government's Paper on Child Care (1993: 33), that panel members should have
the discretionary power to speak to children in the absence of their parents. This
is in the belief that in certain cases the presence of parents may intimidate
children, who may then be less forthright with their comments and less honest
about the factors affecting them. In support of this proposal and from their own
observations Bruce and Spencer state:

A number of hearings decided, with the family’s consent, to speak

separately for a while with the parents and with the child; there

were many occasions when this procedure helped the parties to

speak with greater frankness and thereby enabled the hearing to

gain a deeper understanding of their difficulties. (1976: 103)
As the system operates at present the parents have the absolute right to attend
throughout a hearing and can refuse, if asked, to leave the hearing room thus
preventing the child or children from speaking to panel members alone. Clearly
then to allow a child a hearing on his or her own, if it was adopted, would be a
fundamental change to hearing procedures and to the rights of the child and
parents. This change to hearings system operations can be justified both from a
moral and a legal standpoint. It could be said that as a hearing is devised in the
interests of the child it is only morally correct that the child has the same legal

rights as his or her parents and that would include the opportunity to speak to

panel members in the absence of the mother and/or father. Such a step would
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of course remove the legal right of parents to be present at all times.

When asked in the questionnaire for their assessment of this proposal, 84 per cent
of panel members, 88 per cent of social workers and 72 per cent of guidance
teachers across the three regions endorsed this change to hearings system practice.
For the majority of social workers, guidance teachers and later police officers the
endorsement of this proposal appears at odds with their welfare/professional
ideological stance for it can be seen to grant a further aspect to the decision-
making power of lay panel members. This apparent contradiction was raised with
members from these groups at interview and responses suggested the adoption of
a situated accounts approach to the issue. Although these interviewees continued
to favour professional decision-makers on principle, they believed that within the
present context of the hearings system, decision-making would be improved by

this measure and for the benefit of the child.

The issue split the reporters’ group along regional lines. Three from the four
reporters in Central Region who responded rejected the proposition - perhaps
revealing their uneasiness, as poﬁrayed in their ideological scoring, with giving lay
people greater responsibility in the decision-making process. The two reporters
in Dumfries and Galloway on the other hand were divided on the issue, whereas
all four reporters in Glasgow South-West were more inclined to embrace change
and eﬁdorsed the proposal -‘a practicél conﬁrmation perhéps of their high
ideological score (chapter four) ‘in suppbrt of and so their confidence in lay

decision-makers.
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As the issue of panels being able to speak to children in the absence of their
parents was raised in the questionnaire as a potential improvement to discussion
and the decrsron-rnaklng procedures in a hearmg, police officers as before
(chapter five) were not asked to respond to it. Recogmsmg the 1mportance of
such a change to hearlngs system practlce and as a way of checkrng on responses
to it, the respondents to the questronnaxre mcludlng pohce OfflCCI'S were asked
this same questron but thrs time w1th1n the context of extendrng the powers of the
heanngs system On thlS occasion and consistent with thelr earher responses, 92
per cent of panel members, 92 per cent of soc1a1 workers and 75 per cent of
guldance teachers across the reglons ernbraced the change They were ]omed in
this stance by 87 per cent of pollce ofﬁcers and thrs time by 10 from the 13
reporters mcludmg four out of six from Central Reglon and two out of three
from Dumfnes and Galloway All four reporters in Glasgow South-West

responded as before and accepted the proposal

At 1nterv1ew when questroned on this apparent contradlctlon the reporters who
seemed to change their minds mdlcated that while they felt it should be the right
ofa chxld where approprlate, to appear before a panel wrthout its parents, they
d1d not beheve that in the majorlty of cases it would 1mprove or enhance informal
dlSCllSSlOIl w1th the chlld As one of the reporters explarned

How many chrldren are going to dlvulge anythmg to three strangers |

that has not yet been revealed to say the social worker or teacher,

and if the child is living with the parents what is to stop them

questioning the child afterwards to see what was said? It would be

a very brave child who would feel able to talk openly to panel
members [...].

The issue of the disclosure of the information given by the child during such a
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hearing and the difficulties this could pose for panel members especially, was also

emrphasised by the reporter:
How much do panel members reveal to the parents about the
discussion with the child - if you say too much you might betray the
child’s confidence? Clear guidelines would be needed and all
parties would have to be aware of where they stood before such a
proposal was put into practice.
; : Central Region Reporter
This dilemma over disclosure further raises the question of whether or not, if such
a proposal was enacted, the legal claims of parents should be extended giving
them the right to information relating to the discussion undertaken between their
child and panel members. As the reporter observed, however, the parameters

controlling this right to information would need to be carefully crafted so as not

to undermine the confidence of the child in the first instance.

A teenager participating in *Who's Hearing’ one day seminar articulated how
difficult the situation in a hearing can be for a child whose parents are present.
It's really hard to talk about your mum and dad when they're there.

Even if things haven’t been great you don't want to talk about it.

(1991: 19)
A panel member and a soc1al worker in this study emphasrsed the need for
change in this area of hearmgs system practrce and voiced their frustration with
the present procedure which they suggested discriminates against the child’s best
interests. This was a view held by many of the interviewees who supported this
development in hearmgs system operations.

Yes I would like this - there is no way a child is going to talk to you

and say nasty things about their parents, no matter how nasty their

parents are, if the parents are there but we expect them to under
the present system.
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Experience leads her to believe that the occasions when the need to separate
children and parents would arise would be few but of great benefit in discussing
and assessmg the problems As the panel member observed:
I've only been in one or two heanngs where I did want to speak to
the child alone - so it’s not an every day occurrence - and in one of
these the mother refused to leave. The child didn’t have the
~ strength to say ‘I want you to leave’. To protect the child’s rights
to express his feelings, as much as anything else, and to get to the
bottom of things, the panel should have this power - I've no doubts.
Central Region Panel Member
Furthermore, as a social worker explained, panels and children need, in certain
cases, the flexibility this procedure would allow to discuss matters that may be
difficult to approach in front of parents.
This does need to happen; I've had to complete reports in which
I disclose the young person’s view of the situation and in that
report I've had to request that this is not discussed at the hearing
in front of the parents, and if the parents refuse to leave the room
or the panel don’t ask them to, then this aspect is never discussed
and that is clearly not in the child’s interests. .
Dumfries and Galloway Social Worker
Although a majonty in all groups then, saw a need for change in this aspect of
hearings system practlce and recogmsed the deficiencies that do exist at present
especxally with respect to the fundamental rights of the child, careful thought it
was stressed does need to be given to addressmg the complex problems that will
arise if this proposal is adopted by the hearings system. This is particularly so in
relation to the openness of a hearing and how much if anything should be
dlSClOSCd to parents after the child alone has spoken to panel members. The

Child Care Law Review has acknowledged this issue in its recommendations, it

states:

Hearings should have discretion to exclude a parent from part or
parts of the hearing, in order to obtain the views of a child who is
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old enough to express them [...]. The Chairman should, however,
be required to convey the substance of what has been said on the
parents’ return unless that would be detrimental to the child’s
interests. (1990: 40) :
As the reporter iri his earlier statement emphasised, however, the. guidelines
concerning this change may need to be more specific than this if a child is to feel

secure in his/her testimony.
Safeguarders

A number of interviewees did emphasise the existence of safeguarders as a
current 'mechanism to protect tﬁe child when é éonﬂict of interests is e'vid”en.t
between the child and the parents. When qﬁestioned about this in the
questionnaire, aithough an overall majority of the survey sample (64%), across the
five groups;(vl)elieved that thék use of saféguérdérs could Be increased, those
interviewed on the matter acknowledged that more safeguarders were required -
a position recogniAséd'b")' 'thé dyde Report (1992: péra 17.13). They wc;re also
quite specificvabout the pararheters of a safeguarder's role within the hearings
system. Any increase in their use, it was Stréssed, Woﬁld have to be confined to

the original remit.

The findings of the Child Care Law Review (1990: 41) suggest the current use of
_safeguardefs is limited. They are appointed in only two per cent of court cases
and less than oné per cent of hearings. Ceftainly the méjority of the research
sample in this study would welcome more use being n;ade of this facility in the
future. This view accords with the findings of the Clyde Report (1992) which
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adds:
the independent pursuit of the child’s interests required by Article
3 of the UN Convention [on the Rights of the Child, 1989 ...] may
be met by the post of the safeguarder [...]. (1992: para 17.17)
The Government is at present reviewing the existing role of safeguarders in child

care with the aim of identifying prospects for extending their powers, usage and

training (White Paper on Child Care, 1993: 34).
Family Representation at Hearings

Developing from the discussion concerning the use of safeguarders, a number of
the interviewees indicated that they believed there were also deficiencies in the
areas of child and parent represeniation generally at hearings and consequently
in the opportunities for families to express their views to panels. A social worker
summarised this feeling when she said:

I think the hearings system tries to protect the rights of the child to

have his voice heard, but quite often the opinions and what the

child wants are not taken into account because they are not

expressed. I think with parents too the decision is taken out of

their hands. They are bowled over by the system [...] and don't

have the confidence to speak [..]. When they bring a ‘friend’

along - a neighbour, relative or whoever - it can help and help them

to speak out.

Central Region Social Worker

Evidence for the concern expressed by the social worker over the lack of
participation by children at hearings is also illustrated in the findings of Martin,
Fox and Murray (1981). They suggest that just under a quarter of all the children

in their study responded only minimally in a hearing (1981: 142).
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The inability on occasions for children and parents to exercise their moral right
to express their views at a hearing, was also highlighted in the previous chapter
in connection with its adverse effect on the achievement of informal discussion
and on the decision-making process. As the quotation above suggests though, the
representation of the child and parents and their opinions may be enhanced if
they are assisted by the presence or verbal dexterity of a ‘friend’. The
assumption is that such a presence may give the family greater confidence in
themselves to voice their opinions and concerns or that such é ‘friend' may
verbally assist th¢rkn”ix‘1 this capac'ity: As Mofrison gnd Beasley (1982) observe,
however, the number of families who take up this option is limited:

It is disappointing that so few families feel able to bring with them

to a hearing some ‘friend’ from their own community : someone

who can help them to put their point of yiew [...). }(1982: 193})7

Martin, Fox and Murray note that only eight families from the 301 observed

hearings in their study were represented by a ‘friend’ (1981: 99).

Although at present within the hearings system, it is the legal right of all families
to invite a ‘friend’ - a neighbour, relative, even a solicitor or other professional -
along to a hearing, this, as Morrison and Beasley and Martin, Fox and Murray
suggest, is not being exploited to the full. It may be that greater encouragement
needs to be given to families to take up this right and so potentially improve the
quality of discussion in a hearing and the decision—méking process generally. This

issue was raised in the questionnaire. .

The only clearly affirmative reply came from the panel members, with 63% of this
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group from across the three regions responding in favour of the proposal. The
other three groups, as table 6.3 shows, were divided on the issue. The police
officers, for the same reasons as before (chapter five) were not asked to respond

to this question.

Table 6.3 Greater encouragement to bring a ‘friend’ of the family to a hearing

Reporters ~ Guidance Social ~  Panel
' Teachers Workers Members
(n=10) (n=116) (n=83). (n=145)

%  No % ‘No % - No % No

Yes 40 4 49.1 57 54.2 45 628 91
No 60 - 6 509 359 45.8 38 372 54

The views expressed by the interviewees during the individual interview sessions
on this aspect specifically and on child and parent representation generally help

to explain these divisions and the doubts and expectations that lie behind them.

One reporter seemed satisfied with the present extent of representation given to
families who are appearing at hearings. In accordance with the opinions
expressed by a number of interviewees, he claimed:
I think the fact that families can bring a “friend’ along to a hearing
if they wish is a good and sufficient procedure for helping their
representation [...]. Even just a ‘friend’s’ presence can facilitate
the family to speak [..] I don’t think greater encouragement is
needed for this - it's quite adequate at present.
: Central Region Reporter

Other interviewees, on the other hand, although believing that every
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encouragement should be given to families to bring a *friend’ along to a hearing,
did not believe much benefit was derived from this procedure, in terms of
informal discussion, if the ‘friend’ was a solicitor. Implying perhaps that the term
‘friend’ is too broad based and requires to be more specific, a panel member

stated:

I suppose a ‘friend’ has to mean anyone but I don't like it when .
solicitors come in this capacity.

This practice was percelved by some interviewees to have a restrictive effect on
open discussion with the family - as the panel member again explamed

I don't think you necessanly get the true plcture from the family in

such circumstances because the moment the solicitor thinks the

family is going to put it badly he steps in and speaks for them. It

shifts the whole balance and I suppose you could say it shifts it in

the parents’ favour but it certainly doesn’t help the discussion or

getting to the bottom of what is affecting the child.

o Central Region Panel Member

The presence and influence of solicitors was considered by these interviewees as
an encroachment on hearings system practice by the rigours of criminal justice,
and as such, may be seen to be in line with their groups’ mean ideological scores
rejecting the criminal justice/law enforcement model for juvenile systems.
Although the presence of a solicitor at a hearing could be viewed as a means of
protecting and enhancing the rights of the family within the panel system, none
of the participants 1nterv1ewed in this study were prepared to advocate or endorse
this procedure as standard hearmg practice. The fear that such a development

could increase the legal overtones in the system and the formality in a hearmg

was clearly indicated by all the interviewees.

Further, and in accordance with the views of the panel member above, the fact
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that the ‘friend’ who comes with the family to the hearing is often there to assist
the parents, which at times may be contrary to the interests of the child, was seen
by many of the interviewees as a potential dilemma. It means that a legal right
to bring a friend to a hearing while enhancing the moral right of the parents to
express their views can in fact reduce that right with respect to the child. A
number of the interviewees who voiced concern over this issue suggested that a
‘friend' who would speciﬁcaily speak for and help the child should be encouraged
to attend hearings where this is appropriate and that it should be the social
worker's responsibility to see that this aspect of the child’s rights is complied with,
This proposal for a child representative is endorsed by Adler (1985). Her opinion

is clear: -

there is no hesitation at all in recommending that representatives
should be made available for children coming before any court,
tribunal or hearing. (1985: .140)

A guidance teacher expressed the sentiments of those interviewees who supported
this provision and further suggested that in certain cases a representative for the
child should be appointed.

Every child should be asked if they want someone over and above

their parents to be there to help them and if they don’t have a

friend or relative and want some help, a befriender should be

appointed or arranged through the social work department. It

ought to be a matter of routine [...]. The social workers could have

a big input to this - they are the people working most closely with

the families after all [...] More befrienders and people like that

would be needed of course. (see resources - chapter four)

Glasgow South-West Guidance Teacher

This form of representatlon for the Chlld at hearmgs if adopted as standard

practice by the hearings system, would mean an extension of the legal rights of

the child within the hearing process. The child would have a legal right to
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representation which is conceptually more forceful than the option to bring a
friend along if feasible and so desired. It shifts the onus to provide represeniation
from the children themselves to the authorities - or specifically, as the guidance
teacher above envisaged, to the social work department. The benefits, in terms
of presenting the child’s view and the facts in a case, of having an advocate
specifically for the' child who could act as “mediator and fact-finder’ before the
hearing and ‘adviser and safeguarder’ during hearing proceedings, were
acknowledgéd in the Clyde Report (1992: paré. 17.17). ‘I-t is also a proposal
endorsed by the Scottish Child Law Centre which has been operating a pilot

scheme along such lines and believes the process to be to the children’s

advantage.

Although the social worker, as expressed in the last quotation and in Bruce and
Spencer (1976: 51), is often seen as the main player in preparing a family for a
hearing, for some social workers it can be a confusing role. Finding time, as was
ernphasfsed in chapter four, is a major factor. As one social worker explained:

It is certainly good practice to sit down with the family and talk
about the hearing and prepare them for it. I suppose it could be
seen as a function of our role; it certainly helps the family if they
have some idea of what's before them and where they stand. Time
is often a problem though - finding the time to spend with families
beforehand is not easy [...]. Even when time is available to prepare
families for a forthcoming hearing the task itself can be a confusing
one. At times I'm not exactly sure what our role is anyway - to
represent the child alone or the family as a whole and then we're
influenced by departmental policy - it can be difficult.
Dumfries and Galloway Social Worker

The confusion expressed by the social worker in the previous statement is

indicative of that suggested by May (1977) and found by Martin, Fox and Murray
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(1981). The latter authors claim that two out of every three of the social workers
in their study thought that the nature of their role in a hearing beyond that of
providing background reports, had ndt been ‘adequately clarified’ (1981: 263).
This lack of a clear definition of a social worker’s role could provoke
disagreement and frustration amongst groups that could in turn reduce the impact
of the whole hearing process. As Martin, Fox and Murray stress:

Given these substantial areas of doubt, it is scarcely surprising to

have found evidence of both reservations by panel members and

difficulties in working relationships. (1981: 263)
The difference of emphasis too between panel members and social workers over

the extension of a social worker’s role in the hearings system is expressed in

chapter five.
Family Access to Reports

Another issue which encroaches upon the role of the social worker in the hearings
system and one directly related to the comments given by the last interviewee, is

the access or lack of it for families to the background reports compiled on them

for a hearing.

At present the chair of the panel has a duty to disclose the substance of
background reports to the family during the hearing itself unless such disclosure
would be detrimental to the interests of the child. Neither the child nor the
parents have any legal right to see reports submitted to hearings. The Child Care

Law Review (1990) suggests that many professionals feel uncomfortable with this
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procedure and see it as only morally correct to show such reports to clients as a
way of preparing them to play their part fully during the hearing. The implication
being, and this is presented in the research by Milne and Raeburn (1984), by
Adler (1985) and implied in the Child Care Law Review (1990), that access to
such reports may help place the family at greater ease in a hearing by allowing
an equal sharing and so an equal knowledge of information érnongst panel
members, the social worker and the family. Further it has been suggested that
such a process may also aid panel members in their discussion of the case with
the family. Milne and Raeburn (1984: 11-12) argue that if panel members are
already aware that the family has had access to the pertinent information they
may feel more confident in approaching aspects of it in the hearing. Many of the
interviewees in this study while agreeing with these sentiments, also confirmed the
moral dimension to this issue by indicating their belief in the moral right of
families to see reports that contain information on them or at the very least to
know the substance of their contents prior to the hearing. An obligation on a
reporter to notify children and parents Qf a right to see copies of reports
submitted to hearingé is mentioned for consideration in the Governtnent's White
Paper on Child Cére ( 1‘993: 33). This issue of whethér or not families, as\'a legal
and moral right, should‘be given access to background reports before a hearing

was presented to the respondents in the questionnaire.

The proposal was supported by almost all the social workers (88%) who
responded and by the majority of both panel members (64%) and guidance

teachers (55%). Despite the overall majorities, in the latter two groups however,
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clear divisions were apparent within their ranks. The majority of Central Region
panel members (83%) and those in Dumfries and Galloway (61%) welcomed
family access to reports. Fifty-four per cent of Glasgow South-West panel
members however, rejected the proposal and were supported in this view by three
out of four of their reporters and by 45% of all guidance teachers. The reporters
in the other regions were divlded on tlle matter. Why%then is there such a clear
endorsement of the issue from social workers and yet mixed feelings in the other
groups? From the mean ideological scores of the five groups in the study
supportmg a welfare system of justxce, Wthh in order to function it might be
assumed reqmres the full part1c1patron of farmlles it might have been expected
that a majonty in all the agencres would support this action. Explanations for the

response pattern were revealed during the interview sessions.

Two interviewees who supported family access to reports explained their reasons -
reasons that were repeated by otliers who endorsed this position:

I feel it's very unequal if people come to a hearing and don't know

what is going to be talked about [...] People - social workers and

guidance teachers in particular - who provide the reports should

feel some sort of moral obligation to make families and children

aware of what they are saymg at the very least - it should be

standard practice.

Dumfries and Galloway Reporter

This view is conﬁrmed in the comments made by Bruce and Spencer (1976) who
see the lack of awareness by the family of the contents of background reports as

an imbalance within the hearing process that favours the officials and

discriminates against the family.
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The expeﬁences of a social worker verifies this attitude. She believed family
access to reports or at least their contents prior to a hearing actually serves to
strengthen the relationship between the professional and the family. It was a view
held by all the social workers interviewed in the study.

Yes, I think it is extremely important that families are éware of

what's in the reports. I think it's important that there should be no

surprises for the family at a hearing both for overall discussion and

for preserving the trust between the social worker and the family.
When items appeared in the report that she felt may cause the family distress if
revealed at a hearing but that the panel should be aware of during consideration
of the disposal, she employed the following strategy:

In this case the family won’t see the report but they will be told of |

the contents that will be discussed at the hearing. I would always

go through the report stage by stage with the family and the child.

ThlS to me 1s good practlce and it should be standard practice.

. Central Region Social Worker

Other social workers, however, who also in theory supported access to reports by

families prior to hearings, emphasised again that in practice the time available for

social workers to undertake this task can be limited.

Many of the guidance teachers interviewed also had a supportive attitude to
access by pupils and if possible parents, to the school report. As a guidance
teacher from Dumfries and Galloway stated:

We certainly try to go over each area of the school report with the

pupils before they go to the hearing. I think it prepares the child

for some of what may be said there and it might give them some

confidence.

Again the moral right to know the contents of background reports was stressed:

I think it’s their right to know the contents in any case but with
some pupils who are off school a lot it's of course not always
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possible to go over reports before the hearing.
Dumfnes and Galloway Guidance Teacher

The momentum towards equality of mformatlon expressed in the last few
quotatlons illustrates the desrre by these interviewees and others who supported
greater family access to background information, to‘alter the power structure
within a hearing, power which can rest at present with the panel members and

professionals.

Although the panel chalrperson does have a duty at a hearmg to drsclose the
substance of reports to the fanuly concerned thxs does not necessarily mean that
all informatlon is made available and in such circumstances families can be, as
May describes, ‘victims of dissimulation'l(1977: 222). There is the appearance
that all matters'are exp‘lored openly and that the decision reached is arrived at
as a result of open discussion when in fact undisclosed information may have
contributed to the choice by panel members of the final disposal. This can in
turn adversely affect the success of the prescribed treatment meaning that families
may not respond as predicted: an outcome which can subsequently generate
disapproval on the part of panel members. As May exp‘lained:

Their [families] failure to live up to their side of the bargain often

occasions great indignation from disappointed and exasperated

panel members, on the grounds that it was a bargain freely entered

into. The truth of the matter, however, is that they were never in

fact equal partners to the agreement. (1977: 222)
If May's contentions are correct and many interviewees in this study did not
disagree with them, then it is not sufficient for families only to be made aware of
some of the contents of background reports. All information potentially relevant

to the decision-making process in a hearing, even in cases where some revelations
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may be painful to certain members of a family, as implied by the social worker
earlier, would need to be disclosed. If details were withhela from the family but
);et formed part of vthe cbnsiderzitions 6f panél members and sov thé decision
taken, then equality in the déciéiori-inakihg proc'es.s wou41d‘niot have been achieved
and May'’s scenario would still be intact. Under this realfsation, families would
have to be given access to all background informétion and this raises the dilemma
of whether or not this would mean that social workers and bthers may omit
certain contentious aspects of cases from theif reborts to prevent a negative
reaction from families which may conceivably jeopardise client relations. The
recognition of this dilemma and the inherent dangers of omitting potentially vital
information from background reports, formed part of the arguments expressed by
those interviewees, particularly panel members and reporters, who were against
family access to reports. One reporter summed up their anxieties:

I'm not happy about this. Reports commissioned by us are the

property of the reporter and the disclosure of their contents is and

should be the responsibility of the panel chairman.
She expressed two dangers she believes exist if family access to reports were to
become standard hearings system procedure. The first concerns the contents of
the social workers’ report in particular, as she explained:

this could contain what the social worker feels are controversial

aspects that may not be favoured by the family - then she may be

tempted, in certain cases, to omit them so panel members would

not be aware of them, yet they may have a bearing on the case.
Thé second objection the‘ reporter héd relates to the féfm of discussion desired
within a hearing: )

Families knowing of report contents before a hearihg gives them

the time to prepare their responses and so the spontaneity of the
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hearing is reduced and that must influence discussion.
Central Region Reporter

This chance to prepare for the hearing in the same way as panel members is a
luxury some parents wish for. As a parent speaking in *Who's Hearing’ stressed:
We don't get to see the report. You don't see it until you're going
into the room. I didn’t know the panel sees the report three days
before the hearing but that makes me think now that we should get
the same notice as they do. [...] If you don’t know what they're
saying about you, you can’t build up a defence against their
arguments. [...] You're not there to take part, especially if you

don't know what'’s been written about you. You feel you're there
to listen to them. It’s very frustrating. (1991: 12)

Child and Parent Reports

In relation to report accessibility, one réportcr referred to the proposition made
in the Scottish Office booklet *Who's Hearing’ (1991: 13, 27), which higixlighted
the need for greater encouragement to be given to children and parents to
exercise their legal right to submit their own reports to a hearing outlining their
feelings and vigws. These could then be passed to panel members, prior to the
hearing, along with the other relevant material. This it was argued by the
reporter, would not only improve the representation of families and their opinions
at hearings - an acknowledged moral and legal right within the hearings system -
but would also give panel members more information which could be used to
stimulate discussion which may in turn make panel members more aware of the
circumstances surrounding a case and so help in the reaching of the firal decision.
This notion of child and parent reports was presented to the interviewees during

the interview sessions where it received substantial support. The statements
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below reflect the overall feeling.

A panel member, who would welcome this development with enthusiasm,
explained the advantages she saw to having access to such reports and stressed the
extra insight they might provide to a case which may assist in making the final
decision:

Excellent idea, because in the hearing it's often quite difficult to get
the family’s view of themselves and we do need to know that
because you can't really place what has happened in context if you
don't know how families themselves perceive how they operate.
Sometimes just knowing how they view the situation can reveal so
much that to the family is hidden. Make it an option, if they wish
or feel able to compile their own reports then they should be
encouraged to do so, if not then fine.

Dumfries and Galloway Panel Member
A reporter, however, while acknowledging the benefits described above, explored
some of the practiéal difﬁcultiés; mentioned by many of the interviewees, that may

be encountered particularly in relation to the families’ abilities to compose such

reports.

We do encourage children in care to submit their own reports and
this does provide valuable information, and some residential centres
do this too. Some children and parents need help in formulating
what they say - of course this has to be given without actually
influencing what is being said [..]. With non-residential cases it
would have to be a teacher or social worker who would need to
help them in this way and I'm not sure they have the time to do

this.
Dumfries and Galloway Reporter

These observations and concerns were indicated in the comments of most of the
interviewees involved in the study. Almost all the guidance teachers and social
workers in particular (18 from 20) reiterated that the limited time they have

available would be prohibitive in undertaking the role of assisting families with
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their reports. They felt however, that this role might be expected of them and
families may become frustrated and disillusioned if help in scribing reports was

not at hand.

Certainly the children involved in the *Who's Hearing’ seminar would welcome
the greater encouragement of this option. As a teenager commented:

I do think children should get to write a report of their own but I

think they should get help - like from a secretary or someone - to

do it properly. That way they've more chance people will read
what they think and take it seriously. (1991: 13)

Extending the Remit

There are a range of issues which relate to the rights of the child and insome
instances the parents that would also represent an extension to the welfare remit
of the children's hearmgs system. These issues have all been raised in the Child
Care Law Review Report (1990) as important points for consxderatlon in future
hearings system development. The respondents were questioned, in the
questionnaire and in the interview sessions, on seven eoncepts for chaﬁge -a
process whieh also served as a means of exploring their perceptions of future

hearings system practice.
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Setting Review Dates

One aspect of the hearings system often associated with the legal rights of the
family is the review procedure. The issue here is whether or not a panel should
be given the capacity to set review dates for supervision orders in the interests of
the child and the family. At present a review of a case can either be called for
by the social worker concerned, or by the family - although this is infrequent - or

it occurs automatically on an annual basis through the reporters’ office.

The ability of a panel to set review dates is recommended in the Government's
White Paper on Child Care (1933: 32), as well as being advocated by the Child
Care Law Review (1990: 40) and much earlier by Bruce and Spencer (1976

153). It was put to the respondents in the questionnaire used in this study.

As with some other suggestions for developing or changing the hearing process,
this proposal divided the reporters’ group from the rest of the sample. Eighty
seven per cent of guidance teachers, 52% of social workers, 72% of panel
members and 19 from 23 police officers all supported this option, while nine from
the 13 reporters rejected it. For the majority of social workers, guidance teachers
and police officers who gave their support to this proposition, their reaction is
contrary to their groups’ mean ideological scores in favour of professional
decision-makers in juvenile jﬁstiée. For in endorsing fhis extension to the remit
of panels these respondents are increasing the decision-making role of lay panel

members by placing in their hands not orly the existing ability to decide on a
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disposal but also when that disposal and its possible impact on a family should
be reviewed. It must be noted however that 48% of social workers across the
three regions did respond in accordance with their ideological scores and joined

the majority of reporters in rejecting the proposal.

The apparent ideological contradiction displéyéd l;y thg fnajority of social
workers, guidarice teachers énd police ofﬁcerS (‘)n/this\ issue can again be explained
through the rﬁechanism of ‘situated accounts’. It is evident from interviewee
comments that although the aforementioned respondents may continue to favour
the ideal of professional decision-makers within a welfare system, it is the
practical realisation that the present review procedure in the hearings system can
leave children in care without a case re-assessment for up to one year and the
feeling that this can be too long a period that provides the context and

justification for their ideological reconfiguration on this matter.

For those who supported such a change to a panel’s remit, a panel member put
their case well, reflecting both the anxiety panel members can feel about the
decisions they make - this is also suggested by Adler (1985: 93) - and the small
number of times families take up their legal right to call reviews on their own

behalf.

I certainly feel we should be able to set review dates. For the child
a year is a long time. I see it as being advantageous from the
child’s point of view and to make sure we have made the right
decision [...] Families don't often ask for reviews and in a sense if
we had the power we would indirectly be empowering them too.
For, I feel, often families feel a year is too long.

- Dumfries and Galloway Panel Member

258



For all those who in interview expressed reservations about this proposal it was
the temptation for panel members to use reviews as a check on progress that was
the worrying factor. As a reporter explained:
There are occasions when it would be inappropriate to have a
review [...] the panel members would not be aware that perhaps the
family’s lifestyle has changed in the meantime and to bring them
back to a hearing could be quite disastrous [...] The social worker
or the family itself are best placed to know when a review is
appropriate. Perhaps more information to the family is needed on
this - it is their right - and maybe greater encouragement is needed
for them to do it.
g Glasgow South-West Reporter
Bearing these reservations in mind, the intention of the Government to grant
panels this capacity to set review dates for cases and the stated intention within
this power to increase the monitoring capability of panels (White Paper on Child
Care, 1993: 32), could provoke tension and resentment on the part of some

professionals. They could clearly view this as an encroachment on their

professionalism and as a further challenge to their professional judgement.

The last remark in the previous quotation also re-emphasises what is not always
obvious when rights - legal or moral - are considered or indeed when legal rights
are being embodied within a system, that a right is of little use if it is not
exercised. As Martin and Nickel describe, *a right which doesn’t guide anyone's
behavior is no right at all’ (1980: 167). Families may have the legal right in the
hearings system to request a review of their cases but if they do not exercise that
right, and they rarely do, then the right has little meaning. In 1990 there were
14,006 reviews in total only three per cent of which were requested by the child

or parents - an equivalent percentage rate was recorded for 1991 (Social Work
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Services Group Statistical Bulletin 1992, 1993). As comments earlier in the
chapter indicated, awareness of the existing rights within a system and how to

exercise them are crucial if these rights are to be exploited.
Removal From Scotland

A further proposal - like that concerning case reviews - designed to protect the
legal and moral rights of children to care and welfare, is the option of
empowering panels to demand notification and initiate review procedures on the
child’s behalf in any case where a child under a supervision order is to be
removed from Scotland. This again was an issue raised in the Child Care Law
Review (1990: 37). In response to this proposal 75% of the overall study sample
of 389 respondents across the groups in the three regions exﬁréssed the desire
that this procedure should be adopted. Those justifying their response were
unanimous in their belief that the welfare of the child is imperative and that
assurances concerning the child’s well being shouid be forthcoming before a
supervision requirement is terminated. The 12% of the sample who did not
support this proposition failed to do s0 on the assumption that the outcome of
such a procedure could not necessarily be enforced. They did not believe that
practically speaking it would be possible to prevent a child being removed from
Scotland even if assurances were not absoluté concerning its fu’ture welfare. The

other 13% felt unable to express an opinion on this matter.
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Children in Family Breakdowns

Two further items which specifically relate to the predicament of children in the

event of a family separation are whether or not a hearing should have the

capacity to decide custody and/or access issues for children in such circumstances.

These issues were raised in the questionnaire and table 6.4 displays the overall

response of the research sample.

Table 6.4
Custody of children Access to children
% : No % No
Panel Members (n=145) Yes 579 84 64.1 93
‘ ‘ No = 283" C 41 - 26.2 38
Reporters (n=12) Yes 667 - 8 66.7 8
No 333 4 333 4
Police Officers (n=25) Yes 44 11 40 10
No 56 14 - 60 15
Social Workers (n=82) ~ Yes 512 42 58.5 48
No 31.7 26 29.3 24
Guidance Teachers (n=116) Yes 353 41 33.6 39
No 336 39 37.1 43

As table 6.4 indicates the majority of the members of three groups across the

regions (panel members, social workers and reporters) displayed support for the

adoption of both proposals by the hearings system as part of its remit. In

contrast, however, the majority of police officers felt unable to endorse these new
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powers, although it must be noted that this majority did not include the officers
from Central Region’s Child Protection Unit. This difference within the police
officers’ sample may be accounted for by the fact that Child Protection Unit
officers, as part of their every day activities, work closely with the social services
on child protection cases and may therefore be more acutely aware of the
difficulties children in such circumstances face and may feel a hearing is a good
forum to tackle these problems. Certainly many of the »ofﬁcers from the other
two constabularies who sﬁpported both proposais ’also worked Within specialist

child related units.

The smaller ﬁéjorities ifx favour of these provisions in the case of social workers
(table 6.4) may be indicative of their ideologiéai stance (chapter foﬁr). Thosé
who rejected the propoéals .did so for the feason that panel membérs were not‘
proféssional]y trained in such mﬁtters and so not qualified to make decisionsvon
éhild custody and éccess. Those social workers who supported pénels embracing
this e;(tension to their role also registered this concern and insisted on the proviso
that panel members must receive increased training on farhily issues, couhselling
and cofnmunication before being grénted this remit. In contrast, for panel
members who failed to lend their Support to these proposals, it was the fear that
increased training would enSue and the rélated connotations of professionalism
that was in part responsible for their:rest‘vraivned reaction. Access to children by
parents in difficult family circumstances proved less contentious than the issue of
custody which was considered to presént more Iegal challenges to decision-makers

and would therefore require greater specialist training for lay panel members.
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The strong element of the need for professional expertise in tackling and treating
children's problems, consistently a feature throughout analysis (chapters four, five,

seven and eight) was again significant in moulding social work opinion.

A police officer during interview justified her support for extending the remit of
the hearings system by incorporating custody and access provisions - she stated:
Working on child protection cases you do encounter children who
are victims of their families’ circumstances and I think a hearing
provides a good way of discussing and assessing the position and

choosing what is best for the child.
In saying this she considered the atmosphere of a hearing more conducive than
that of a court to obtaining the child’s views on the issues and to reaching a
decision through the process of discussion and compromise. A hearing, it was
accepted by all the interviewees who supported these proposals, provided the
most appropriate format for enhancing the moral rights of a child to care and
welfare especially under what was frequently acknowledged to be trying
circumstances. The willingness of those professionals who, contrary to their
prevailing ideological allegiances, endorsed these measures on the practical
grounds of hearing suitability, again seems to validate the concept and suggest the
use of situated accounts. As the previous police officer explained:

At the moment if such matters go to court the formality stifles any

chance of discussion particularly with the child and I think

discussion, if possible, is important in difficult family circumstances

like these.

Central Region Police Officer

These sentiments eloquently expressed by the police officer constitute the essence
of the views held by the majority of those interviewees who gave their support to

both proposals. Most, however, in endorsing this supportive role for the hearings
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system in such cases, advised that a hearing's input should stop short of reaching
a final decision and suggested that after discussion with the family a report
compiled by panel members and containing comments and recommendations
should be sent to the sheriff who would be responsible for determining the final
outcome. This reaction was an acknowledgement of the fact that the issﬁes here

have distinct legal connotations.

Those interviewees who were less convinced about developing hearings system
activities in this way, emphasised strongly the extensive workload already
prevailing within the hearings system without expanding this further, particularly
with cases which are usually *protracted and messy’. It was also stressed that the
legal elements so often present in such cases and alluded to even by supporters
of these proposals posed a threat to the very structure and format of hearings
themselves. A panel member explained:

What concerns me in particular is that these cases can often be

legalistic and complex and involve lawyers. The system would need

to be protected from becoming too legally orientated - any legal

wranglings would have to be settled in the courts not at hearings.

Dumfries and Galloway Panel Member

This reaction concurs with earlier concerns over the attendance by solicitors at

hearings.
Child Adoption

Another consideration, related to the two previous proposals, is that the hearings

system should take responsibility for deliberating over and deciding upon
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applications for adoption, particularly relating to children under supervision. On
this matter only the panel members’ group indicated any substantial degree of
support, with 53% of their members across the three regions endorsing the
proposition. Majorities in the other four groups rejected the idea. Those who
were inclined towards the proppsal argued in a similar vein to those interviewees
who suppoﬁed the two previous suggestions t6 incorporate custbdy and access
cases into the remit of the hearings syétém. They emphasised the éapécity of the
hearing format to listen compassionately and discuss openly the issues surrounding
the proposed adoption, to uphold the legal and moral rights of the child and to
make from these activities constructive recommendations to a sheriff, whom they

accepted would have to make a final decision which would be legally binding,

The othef interviewees - including a majority of reporters (eight from eleven),
guidance teachers (67%), social workers (76%) and police officers (68%) and
30% of panel members - who were more cautious about this provision, believed
adoption to be a sensitive and difficult aspect of child care that required careful
counselling which they argued panel members are not trained to undertake and
which in théir opinion could not be embarked upon successfully within the
confines of a hearing. Although these interviewees acknowledged the informality
of hearings and the opportunity this allows for discussion, and while they accepted
these factors are essential in dealing with adoption, they stressed that
consideration of such cases needs to be undertaken over time and by professionals
and the final decision does again have strong legal ramifications. For the social

workers, guidance teachers and police officers in this group this reaction accords
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with their ideological stance in favour of more professional decision-makers and
on this issue of child adoption they advocated that the decisions must be left in
the hands of trained and qualified professionals. One social worker explained this
point of view:
I think panel members and the hearings system do play a vital role
in child care and, say in cases where a child needs to be placed
with foster parents, a hearing is a good arena to discuss such
matters but adoption is a more final thing - there is no going back
and I'm not sure that panel members should have the final decision
here.
= - Central Region Social Worker
She further identified the already heaVy workload of the hearings system -
commented on earlier in this chapter by interviewees - and believed that to place
this extra responsibility on‘panels would be stretching the system further and

would demand more comprehensive training for pane‘l members in both the

realms of social care and the law.
Parental Rights by a Local Authority

Again an issue that bears some relation to the previous provisions is whether or
not a hearing should have ihe power to consider applications for parental rights
by local authorities concerning childrven under supéfvision. This is the power by
local authorities to assume respdhsibility for the welfare and Lipbringing of a child.
Table 6.5 indicates the attitudes prevalent émongst the members of the research

sample. There were no major regional or district variations observed.
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Table 6.5

Panel Reporters Police Social Guidance

Members ' - Officers Workers Teachers

(n=145) (n=12): | (n=29) (n=81) ,(n=116)

% No % No % No % No % No
Yes 648 94 333 4 517 15 358 29 362 42
No 28.3 41 66.7 8 207 6 45.7 37 276 32

(27.6% DK) (36.2% DK)

As table 6.5 shows the majority of panel members aﬁd police officers supported
the adoption of the proposal by the heafihgs system as an extension of its remit.
As before, a substantial number (40%) of the police officers who endors’ed this
expansion of hearings system powers worked in specialist child and family units
and so may have encountered, on a more regular basis than other police officers,
children who require this local authoﬁty facility. It is worth contrasting the
supportive attitude of these officers with the response displayed by the greater
number of social workers, who while presumably also working with children and
families under such circumstances, did not believe the hearings system should be
given this further responsibility. | They were joined in this stance by the majority
of members in the reporters’ group. Many guidance teachers, on the other hand, .
seemed unfamiliar with this child care procé_dufe and this may account for the
high number who felt compelled to record the response ‘*don't know'. Those
members of the participating groupS who were interviewed individually were
asked for their views on this proposal. The comments of support and

exclamations of doubt and concern given by interviewees were similar in their

267



tone and content to those already expressed on the previous options relating to
custody, access and adoption. It seems unnecessary therefore to repeat them once
more. The Child Care Law Review (1990) in its recommendations adds credence,
however, to the arguments in support of the extension of a panel’s remit to
consider both applications for adoption and for parental rights by a local
authority. It states:
When an applicatioxi is made to the court for a parental rights order
[...] or an adoption order in respect of a child who is subject to a
supervision requirement, the court should be required to inform the
reporter of the application. [...] the reporter should arrange for a
hearing to review within 21 days the supervision requirement,
consider the order sought and submit any observations or advice to
the court which it considers appropriate. [...] None of the orders |[...]
should be made by a court unless the children’s hearing has had the
opportunity to consider the application and to submit observations
or advice. (1990: 36).
In recognition and in support of the views of the Chiid Care Law Review on these
matters the Kearney Report (1992) adds its endorsement and recommends,
that consideration be givén to conferring upon hearings [...] the right
and duty to consider the long-term interests of the child. (1992:
598)
The supporters of expandiﬁg the hearings system's remit in any or all of the
previous connections were unanimous in their justification of such developments
on the grounds that, in their view, these would extend the moral right of children
to care and welfare and would increase the legal and procedural rights for

children to have their opinions heard and to influence their own destinies within

cases of family separation and acute family difficulties.
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Access Conditions to Place of Safety Orders

The authors of the Child Care Law Review (1990), in considering the present
position within the hearings system regarding the issue of place of safety orders,
highlight what they see as an operational deficiency. They state:

Warrants issued by a children’s hearing for detention - or retention

-of a child in a place of safety under the 1968 Act do not allow for

any formal decision on access. No right of appeal exists where a

local authority refuses parental access. Parents are denied any voice

in contesting such a decision. (1990: 11)
This practice they see as inequitable and suggest it could be remedied if hearings
under such circumstances possessed the power to consider any application for
access made by a parent or child. The authors recommend that:

when children’s hearings are considering a place of safety warrant,

they should be empowered to include conditions on access in the

warrant. (1990: 11)
To do so would enhance the legal rights of parents and children to execute their
right of appeal within hearings system regulations if they disagreed with the
hearing’s outcome. This provision was put to the research sample in the
questionnaire. On this occasion majority support was achieved from all groups
in the three regions - 82% of panel members, nine from 12 reporters, 66% of

social workers, 61% of guidance teacherS (28% don’t know) and 21 from 25

police officers endorsed the proposal.

The justification for this support was obtained from those respondents who
participated in the interview sessions. The statements of approval made by

interviewees and the reasoning behind such views were consistent with the
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sentiments expressed in the Child Care Law Review (1990).

The opportunities a hearing would give to families to present their case for access
and the legal rights of appeal and review that exist through the hearings system
were the main considerations - as a supportive social worker explained:

Access conditions should be part of a panel’s duties and

responsibilities. If these are considered in a hearing it gives the

whole family a chance to put their case and challenge or appeal if

they so wish and that’s only right [...].

Dumfries and Galloway Social Worker

A small number of interviewees, however, particularly social workers, voiced
concern about the proposal and increasing hearings system powers in this way.
They all agreed, and for social workers this was in line with their dominant
ideological position (chapter four), that the best agency for deciding access
conditions with respect to a child in need of a place of safety was the social work
department. Social workers, they claimed, know their cases well and have the
expertise to make such judgements. As one social worker commented:

We are best placed to know if access should be granted or not and

I don’t think this should be left to panel members who are clearly

going to be less familiar with the case concerned.

Central Region Social Worker

These differing perceptions must be considered in the light of a recommendation
made by the Clyde Report (1992) which proposes the transfer from the hearings
system to the sheriff court matters relating to a child in a place of safety,
- including the issue of access. The Report recommends:
that the Sheriff should be empowered to regulate access to a child
in a place of safety and should be obliged to consider that matter

when the case first comes before him after the granting of the
[Child Protection] Order. (1992: para 17.27)

270



This proposal and the creation of a new child protection order (CPO) are
endorsed in the Government's White Paper on Child Care (1993) and when
enacted will change dramatically the role of children’s hearings in this aspect of
child protection. In future any consideration of the conditions that relate to the
removal of a child to a place of safety and indeed the granting of such an order
in the first instance will be the responsibility of a sheriff and not a children’s

panel (Government Paper on Child Care, 1993: 25-6).

As the Clyde Report was not published until October 1992 by which time thé
ﬁeldwork for the study vwas complete, it wés not possible to obtaihv a reacﬁqn ‘frornz
all thé members of the research safnple. _It was feasible, however, to elicit
corhmehts on the issue of place of safety warrants from a selection of interviewees
who were contacted briefly in expeétation of a feactki-on to Lord Clydé s findings.
Allj the views given expfesseq caution concerning the abové proposal and
emphasised the more conducive atmosphere of a hearing, compared wﬁh a court,
especially in acquiring by rheans of discussion the‘ child's view and the child’s

desires.
Reporters’ Attitudes

Although comments of support and reservation were given by members in all
groups on the issue of the development of the rights of children and parents in
the hearings system, it is noticeable that on some provisions, most notably the

issue of granting panels the power to set review dates, reporters’ attitudes to
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change differed from those of the other groups.

Speculation surrounding this was suggested at the end of the last chapter. When
asked about it in interview, one reporter replied:

We know the system well, we work with every aspect of it every day.

This I think makes us more cautious about change. Panel members,

in particular, can be very enthusiastic and want more powers and,

yes, in some instances, they are needed [...] We see the hearings

system from all angles and I think this makes us more aware of the

other groups’ views including those of the families and maybe that's

why in some cases we appear more reluctant to change.

, Central Region Reporter

With respect to the proposals presented in this chapter only within the panel
members’ group was there a majority of members prepared to endorse them all.
It could be argued that this, as in other chapters and in accordance with the
perceptions of the previous interviewee, illustrates a willingness and enthusiasm
in panel members - symptomatic perhaps of their belief in and commitment to,
as volunteers, the practices and purposes of the hearings system - that permits
them to overcome doubts and embrace change more readily and consistently than
other groups. It may be, on the other hand and again as the reporter earlier
implied, that they are simply less aware or are more willing to overlook some of
the restrictions identified by other agencies. A social worker endorsed that latter
view:

I think we as professionals, as well as reporters and others, are

maybe a bit more cautious in our ideas for the hearings system in

the future - some might say realisticc. Maybe we’'re more aware of

the overall shortcomings in the whole area of child care - I don't

know. ‘

Durrifries and Galloway Social Worker

After having considered a number of proposed changes to the powers and remit
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of the hearings system a panel member concluded his deliberations by saying:

As long as the change isn’t alien to the purpose of the hearings
system - to provide appropriate care for children - give me as many
tools as you like. The more tools I have the more I can maybe do
and because you have a power doesn’t mean to say you always have
to use it.
Central Region Panel Member

Procedural and Substantive Rights

Although all the ‘procedUral chahges outlined so far in this tchapter were
considered by their supporters as means by which family rights - legal and moral -
within the hearings system} could be enhanced, and although Adler and Asquith
(1981) further suggest there is a desire to curb profeésional diséretion in décision-
méking through such procédural development and stzindardisation, these authors
do question the effectiveness of this strategy. They do so by drawing a distinction

between procedural and substantive rights.

Procedural rights refer to ‘process’ - to a fair hearing or trial according to the
rules. - Substantive rights réfer to. ‘outcomes’ - to the receipt of unemployment
benefit or perhaps to the allocation of the best and most appropriate form of
social work care. Adler and Asquith claim fhat to guard against discretion often
means, as interviewee and respondent comments in this study have shown, the
advocacy of greater procedural rights - greater representation at hearings, greater
access to information and reports for example - but as the two authors add:

it does not follow that, by so doing, the substantive rights of those

who are subject to these powers will be enhanced in any significant

way. (1981: 16-17)
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Increasing the procedural rights of families at hearings and so protecting them
more effectively from the vagaries of discretionary power will not necessarily

guarantee more appropriate disposals or better decisions.

Using the supplementary benefit system as an example, Adler and Asquith argue,
and they are supported by the observations of Prosser (1977), that simplification
of the benefits system and an improvement in the legal framework will certainly
curtail the discretion exercised by officials and so increase the legal rights of
claimants, but will such changes affect outcomes? Adler and Asquith make the
point that these changes relate only to procedural rights. Since the changes
neither propose fewer claimants or more money for those who do claim, the
substantive rights of individuals - the outcomes of the system - will be largely

unaffected (1981: 17).

The same can be said of the hearings system. Providing greater protection for
and expanding the legal rights of children and parents may help the hearing
process overall and make the decision-making process more efficient. Without
more resources in particular however, the range and appropriateness of disposals
and so the care provided - the substantive rights of families - will remain largely
unchanged. The situation regarding resource allocation and its effect on hearings

system operations is examined in chapter four.
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Summary

Improvements in the hearing process and in the legal and moral rights enjoyed
by both children and parents in the hearings system are important issues. A
hearing claims to be an informal forum which allows all parties the opportunity
to speak, air their views and so participate in the decisions being made. An
examination has already been conducted in the previous chapter of the views of
the questionnaire sample and those interviewed on some possible changes to the
hearing process that might improve discussion and decision-making, and in this
chapter an attempt was made to consider other aspects of the hearing process,
particularly those related to the representation of the child and parents, their
abilities to deliver their case at a hearing, and the protection of their rights to

care and welfare.

Clearly, for sdme, as tables 6.1 and 6.2 indicated, the fights of fhe family in
connection with hearing procedures could be improved. A range of proposals
designed to enhance the rights of children and parents in the hearings system and
the views of the research sample on these, have been presented in this chapter.
Although, as noted, support within and between groups varied for certain
proposals, the endorsement given by a majority of the members in the
participating groups for some or all of the various developments does display a
commitment to providing an opportunity for family involvement in decision-
making - a recognised feature of a welfare based justice system. This

endorsement of family participation at hearings confirms the mean ideological
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scores for the majority in all groups (table 4.1) which indicated support for the

welfare principle as the governing concept in juvenile justice.

The ideological difference however between panel menibers in particular and the
three professional groups (social workers, guidance teachers, police officers)
concerning who should be responsible for the welfare decisions taken in the
hearings system, was manifested in this chapter in the emphasis placed by
members within the prpfessional groupS on the nee;i-for prdfessional input and
professional expertis}e in hahdliflg certain kchildre}n's problems aﬁd in their

assertion for more panel member training.

In recognising this lay/professional dichoiomy May observes:
It has to be admitted that any arréngement that leaves a body of
full-time, highly educated, status-conscious, and yet at the same time
insecure professionals responsible to part-time, partially trained
amateurs, whose qualifications for the job on hand are at best
unclear, is bound to be problematic, to say the least. (1977: 216)

The position of lay people as decision-makers in a hearing and the views of the

five participant groups on this are examined and discussed more fully in the next

chapter.
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Chapter Seven : The Lay Aspect

What gives panel members the right to judge?
Teenager at Who's Hearing Seminar

Lay Involvement

One of the underlying features of the children’s hearings system and a
fundamental principle in the decision-making process at a hearing is the concept
of lay involvement. The ideal is that the responsibility for the decisions taken in
a hearing and the disposals made should lie with lay people - three members of
the community. As Martin, Fox and Murray state:

Essential to the success of children’s hearings is the finding of

sufficient suitable members of the community to serve in them.

‘They [...] should be drawn from a wide range of nelghbourhood age

group and income group (1981: 13).

The issue of panel member recruitment is examined in chapter five.

This format for a children’s panel was an outcome of the Social Work (Scotland)
Act of 1968 and was not a feature of the original Kilbrandon Report (1964). As
May explains:
Although the [Kilbrandon] Report argues, at considerable length,
the case for a panel-based as opposed to the then court-based
system, at no point is there any attempt to justify the
recommendation of a specifically lay panel (1977: 215).

In fact May finds it hard to reconcile a lay panel with the system and its work

envisaged by Kilbrandon. As he comments:
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The Kilbrandon conception of the hearing is essentially that of a
diagnostic-treatment agency. The personal qualities and skills
demanded of those who are to run such an agency are clearly
similar in kind to those possessed by the average social worker
(1977: 215).

Is this also the role prescribed for lay panel members however - what is their
function within the hearings system and what are the implications of having lay

decision-makers?
Role of a Panel Member

The respondents’ definition of the role of a panel member was sought in the
questionnaire. The participants were given the choice of four functions for panel
members and requested to place these in rank order. The majority of reporters
(nine from thirteen) and panel members (70 per cent) in all three regions were
clear that to make a decision having had a full discussion with the family was the

most important role for panel members in a hearing.

Social workers on the other hand, found it difficult to choose between this role
(38%) and the feeling that the most important function for panel members was
to be guided in their decision-making process by knowledgeable professionals
(40%). The social worker groups in both Dumfries and Galloway and Central

Regions were divided in this way.

The majority of police officers and guidance teachers were also inclined towards

panel members being guided in their decision-making by professionals but with
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more conviction. Eighteen from 29 police officers and 58 per cent of guidance

teachers determined this as a panel member’s most important function.

This assessment given by the greater number of police officers, guidance teachers
and by 40 per cent of the social workers in the study adds credence to the
ideological positions displayed by these groups in chapter four, which indicated
a majority desire for greater professional input to the decision-making process

within a welfare based juvenile justice system.

Illustrations of these two definitions of the role of a panel member in a hearing
are depicted in the quotations below. A panel member during interview gave a
clear and concise account of how he saw his part in the hearing process and
confirmed the majority view of both panel members and reporters in the research
sample.
Our main job is to make a final decision, sure, but that must be
after discussion with the child and family - the two go hand in hand.
Dumfries and Galloway Panel Member
A social worker, on the other hand, endorsed the role of panel members as
decision-makers professionally guided to the disposals they choose - the stance
taken by the majority of police officers, guidance teachers and by a substantial
number of social workers themselves.
Panel members are the decision-makers, that's clear enough - yes -
but they are lay people and they do need advice and guidance
from us. We know the family and have the expertise to judge the
situation and recommend accordingly and panel members really
should pay heed to our recommendations.
Central Region Social Worker

The notion of professionalism founded on knowledge and expertise (Johnson,
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1972) was again influential in formulating the views on hearings system operations
of many social workers, guidance teachers and police officers in the study.
Decision-makers within the realm of child care, it was argued by this fraternity,
must either possess relevant expertise through ;;rqfessional training or they must

at least have access to it in the course of their deliberations.
What is meant by lay panel members?

As the last quotation stressed ﬁanel members are lay people and this assessment
was accepted by all those interviewed - but how did the interviewees define the
term lay? A common dictionary definition of the term ‘lay person’ is one who
isa non-professional# one who is not an expert and this was the image given of
the lay panel member by the interviewees. The overwhelming majority ;)f those
interviewed defined the concept of lay person‘as an individual with no specialist
qualifications for the job. They conceded that for the practical purposes of
decision-making within a hearing panel members required some kﬁoWIedge of and
training in hearings system practice and child care to carry out their prescribed
tasks, but that the extent of this does and should not constitute a professional
qualification. The same overwhelming majority also conformed to the view
expressed by Martin, Fox and Murray (1981) earlier, that within the ranks of
panel members there should be a wide variety of social and occupational

backgrounds reflecting society at large.
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A panel member summed up this representation:
Lay means people who have no specialist qualifications for the job
in hand but ordinary people from different walks of life [...]. Some
training is necessary to allow the [hearings] system to work but this
is by no means extensive when compared to that of a professronal
person. :
Glasgow South West Panel Member
Another interviewee gave a similar explanation to the one above, but in
commenting on the need for some panel member training on the workings of the
hearings system raised the dilemma of the extent to which lay people should be
trained before an encroachment is made on that very layness that is being
described. As he explained:
A lay person is one without formal qualifications but that does not
mean to say without some training but too much training should be
avoided [...] more training will not necessarily make for a better
panel member but it may reduce the layness if you like. :
Central Region Reporter
Questioned further on this last remark the reporter stated:
The more sophrstrcated and prolonged trammg is the more
professionally orientated it becomes and with it develops a certain
ethos - a professional ethos - [Asquith’s frames of relevance] which
may take over so a person when in the role of panel member would

automatically adopt that ethos and layness would be eroded.
Central Region Reporter

This stance against prolonged and sophisticated training was taken by almost all
the reporters who were interviewed as well as by a majority of panel members
(five from six and 10 from 13 respectively) and is in accordance with their mean
ideological scores in favour of the welfare/lay involvement ideal for juvenile

justice (chapter four).

The reporters’ group was more inclined to accept some increase in panel member
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training however, to allow for the demands on panel members in some of the
more complex cases they may be faced with. The majority of social workers,
guidance teachers and police officers also advocated increased panel member
training but generally of a more intense nature than that promoted by reporters.
This stance too can be seen to reconcile with these groups’ ideological scores

endorsing the concept of professional decision-makers in juvenile justice.

Panel Member Training

Both interviewees above then, while defining the term lay and accepting the lack
of formal qualifications, clearly acknowledge the need for lay panel members to
obtain some training - but yet again not too much - for the purposes of carrying
out their decision-making duties. This view is confirmed by Bruce and Spencer,
they observe, *members will [...] need a good knowledge of treatment methods
and of the facilities available for applying them' (1976: 43). Both May (1977)
and Bruce and Spencer place the training programmes panel members embark
on primarily within social work ethos. As Bruce and Spencer suggest, from the
start, “the underlying philosophy was to be that of the social work profession’
(1976: 43) - although they acknowledgé that this is voften difficult to define. This
training process for panel mernbérs is suggested aiso by Mapstone (1972) and by
Morris and Mclsaac (1978). Despite the early naturé ’of this research the
assessment given does apply to this stﬁdy. Of all groups: ihvolved, apart from
panel members themselx}es, social workers We;e the mbst knowledgeable about

panel member training and its content - indicating some level of involvement in
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this - and apart from the reporters’ group, social workers had the closest liaison

with panel members of all other agencies (chapter eight).

Social work influence on panel member training is still an issue within hearings
system practice. The Clyde Repoﬁ (1992) recommends that panel members, as
well as other groups, should undergo increased training in child protection work.
This is justified, in the case of panel members, on the basis of the changing nature
of the cases coming before them which the Clyde Report suggests increasingly
constitute more in the way of care and protection issues than those involving child
offenders. This perception is borne out in the figures in table A.4 in Appendix
four. If these care and protection cases are to be understood more fully,
increased panel member training in this field - a social work arena - the Report

suggests, is both inevitable and desirable (1992: paras 18.2, 19.17).

Furthermore May (1977) claims that, contrary to the current impression given by
the two latter interviewees but confirming the fears expressed by the reporter,
panel member training is not only social work based but also extensive and
comprehensive. As he explains:
The social worker ideal is reinforced in the extensive and quite
sophisticated training programme to which all panel members
submit. In superficial terms at least the training resembles that
provided for entrants to the social work profession (1977: 215).
Is May'’s assessment of the training panel members obtain an accurate one? How
extensive is the training programme and what form does its content take? The
interviewees were asked to comment on panel member training during the

interview sessions.
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The panel members in the sample were the most knowledgeable about the
training they receive both in relation to its content and organisation. For that
reason the information and quotations given below on this subject are all taken

from comments made by members of this group.

Initial training for panel members takes place in the first three months before
service begins and provides a grounding for panel work. This is supplemented
thereafter by in-service training organised at both regional and district levels. The
district training is usually of the form of one evening every month, while regional
training is organised less frequently by training organisers based in one of four
centres servicing different areas of Scotland. The centres are Glasgow, Aberdeen,
St Andrews and Edinburgh Universities and the training organisers who also

administer the pre-service training are funded by the Social Work Services Group.

Initial training makes the prospective panel members aware of the ideals, powers
and regulations of the hearings system, the groups that contribute to the system
and what their functions are and instruction is given on how to question families
on issues and the strategies needed in approaching and coﬁtemplating such issues
in discussion. Regional and district training is an extension of the initial training
sessions and involves talks and information from other agencies and specialists
including social workers, teachers, educational psychologists, police officers and

other professionals from the caring and medical fields.

Attendance at in-service training is not compulsory for panel members and
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Lockyer's (1992) research suggests that this is variable. In arguing for greater
standardisation of practice within hearings Lockyer rejects this lack of prescription
and recommends that a level of attendance for panel members at in-service
training should be established and be a requirement of service (1992: Summary

o).

As to whether the content of this training could be considered extensive, all the
panel members interviewed and the majority of the other interviewees defined it
as more ‘broad based’ than ‘in-depth’ and “general’ rather than *specific’. All
the panel members interviewed accepted the importance of the social work
profession to the successful operation of the hearings system and all agreed that
some panel member knowledge of what social workers do and what their
recommendations mean is beneficial to the decision-making process at a hearing.
They were also, however, universal in their claim that their training goes beyond
the realm of social work and touches other spheres of child care like education,
law and psychology. As one panel member expounded:

The training is not designed to make you into a social worker or

any other professional, nor should it be. It’s a broad base of

knowledge you're getting not in-depth [...] you're only getting a

general flavour of what others do in the hearings system and the

work they do with children - certainly you have to know the system

but here again the reporter is the real expert.
v Glasgow South-West Panel Member
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Sufficiency of Panel Member Training

It was accepted by all i’ntervicwces that panel members have the ultimate
responsibility for the final decision taken at a hearing. They, after discussion with
the family and professionals present and after consideration of the comments and
recommendations made by the agencies concerned, have to decide upon the
course of action to be taken and if appropriate on the disposal to be made.
Having clearly established (chapter five) that 82 per cent of the sample of 252
respondents across four groups believed that panel members should receive more
appropriate training in the art of initiating discussion at a hearing - a desire
confirmed in research by Lockyer (1992) - a further more general question on
training was put to the interviewees during the interview sessions. This was
whether or not the amount of training given to panel members at present is
sufficient to permit them to undertake their entire decision-making role

effectively.

On this occasion the intervi‘ew‘sarﬁble of 45 intervieweés acfoss all groups was
divided. One p‘anel member justified the lack of need in her view for any major
change in the training regime available td panel méinbérs on the basis of the role
professionals play in hearings. She considered the | various professional
participants as sources of advice and information that she as a panel member
could draw on(to assist in thevchoice of disposal. This provision she believed is
sufficient to fill any gap in her or any panel member’s knowledge. The majority

of those who argued for the status quo in panel member training subscribed to
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this point of view. As the panel member elucidated:
We rely heavily on the reporter of course for legal aspects and
procedural aspects too [...] and social workers and teachers provide
any caring or education advice we require and we do ask for this.
She did acknowledge that some training in hearings system procedure and child
care is necessary to fulfil the tasks prescribed for a panel member, but to increase
“this she predicted - in accordance with an earlier commentator - could endanger
the layness of the panel. This view - the view of the majority of the panel
members interviewed in this study - accords with the findings of Lockyer’s (1992)
research. Only nine percent of the panel members’ sample in Lockyer’s (1992)
study desired increased training in child care (1992: 115). The panel member
above gave reasons for her caution; and in so doing reinforced the welfare/lay
involvement ideal endorsed by the majority of the panel mernber sample in this
study.
Training in both the procedures surrounding the system and
keeping abreast of issues to do with child care is important. I don't
think you could or would provide a decent service without that, but
I still feel you retain the lay label for the training is not that
intensive and you are still bringing your background and
experiences to each case. I think there is a real threat to panel
member independence, which I consider an important feature of
the hearings system, if you increase training and the professional
input to this too much.
Dumfries and Galloway Panel Member
For many of those who held such views there existed a vital relatlonshxp between
being a lay person and bemg mdependent layness, to them, meant non-affiliation
with professional groups and a freedom of constraint from professional ideals.
Thus, it was argued, to increase panel member training in itself may not only
erode layness through a p0551b1e emergence of a distinct panel member ethos, but

if in so doing encouragement was given for greater professional input, then panel
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independence may also be reduced through the inevitable wider association with
professionals and their ideals. Another interviewee endorsed this position and
added:

If a panel member feels he doesn’t have enough information he can

ask for a continued hearing to seek out more professional advice -

the apparatus is there.
r . Glasgow South-West Reporter

Increased Panel Member Training

Some panel members, however, as with the majority of the interviewees across the
other groups, believed that panel member training should b‘e extended to.embraee
more inforrnation on child and family issues. This ie especially so as it was
generally considered,amorlgst the adyocates for expanding panel member
traininé,th?ﬁ rhe eases panel members are faced with/ at hearings teday are
becoming 1ncreasmgly complex and relate more to matters of child care than to
those mvolvmg offences (refer to table A4 in Appendrx four) As the leayson
Report (1992) indicates:

Data and experierrce ehows that over the yeérs there has been a

steady but significant increase in [...] non-offence referrals. [...] The

increase in non-offence referrals is directly attributed to categories

which can be classified as child abuse or neglect (1992: 8).
It is surprising to find Ithven, considering these comments made by interr/iewees on
the reasons behind the need to develop ’par‘lel member tréirling, that; as indicated
in chapter four, the Government in its Paper on Child Care in Scotland

emphasises particular support for panel member training on matters associated

with child offenders and not child protection (1993: 31, 37).
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A social worker argued the case for increased panel member training on the basis
that this would improve panel members’ expertise and so their decision-making
capacity - a view synbnymous with the predorniriant ideological stance of the
professional groups in the research (chapter four).
I do feel panel members require more training. The cases which
at times prove complex now require this - I've no doubt about that
- and a better grasp of these complexities is needed if panel
members are to make good decisions. ,
' ' Central Region Social Worker
The other issue, emphasised by all panel members who desired a development of
their training, was their capacity to scrutinise adequately the comments and
propbsals of professionals. Without sufficient knowledge, it was argued, proper
assessment of treatment recommendations is impossible. The enhanced ability
of panel members, by means of increased training, to challenge professional -
decisions was, for those panel members who advocated it, a necessary and worthy
development even if it could be construed as a possible threat to their layness.
Such an attitude for panel members and reporters may be seen as a ‘situated
account’ - an adjustment of their prevailing lay involvement ideologies for the
sake of pragmatism. A panel member justified this position when she
commented:
Part of our job is to make sure the child gets the best disposal
possible and to do this we have to scrutinise what the social worker
. and others have to say and what they offer - how can we do this
properly without sufficient knowledge to draw on and to justify
what we say?
Glasgow South-West Panel Member
This view ekpressed by the panel member accords with that presented in the
findings of the *Orkney Inquiry’. The Clyde Report states:

The existence of an independent check on the position in a case
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brought on referral by the Reporter is of very significant value.
What is required is a development to secure that its value is
reinforced and made more real. [...] One matter for consideration
relates to [...] a sufficient number of panel members acquiring a
greater degree of expertise in problems of child abuse. '
(1992 para 18 6)

Without such expertise acqurred through mcreased trarmng the Clyde Report

suggests.
The wealth of authority behind the social work department’s
position can be difficult to challenge and [...] the hearing may feel
that they are doing little more than formally approving what in
substance others have resolved.
(1992: para 18 2)
Bruce and Spencer (1976) argue a srrmlar case and suggest that if panel members
are to have the conﬁdence to challenge the professronal recommendatrons of
socral workers and others and if they are to have the capac1ty to suggest
constructlve and approprlate dlsposals of thelr own, they must be given the
relevant training to allow them to do so. As the authors themselves e)rplain:
We do not accept the argument [...] that [...] hearing members are
merely required to choose between options presented to them by
various professional people. On the contrary, we see it as part of
the role of the panel member to be able to diagnose family
problems. In that case, their initial training should include more
- study of methods of child upbringing, of the various motivations to

delinquent conduct and of the cultural norms of drfferent sections
- of society (1976: 146-7). ' «

Adler and Asquith however cast doubt on the capability of any lay participants
to question effectively and so exercise some control over the discretionary powers
held by the professionals they encounter. They believe that, ‘although lay
persons [such as panel members] may be involved in the exercise of discretionary
decision-making, their involvement rarely poses much of a threat to professional

or official domination or control’ (1981: 30-1). Adler and Asquith unlike the
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Clyde Report and Bruce and Spencer, however, theorise that this position results
not from a lack of training but from the way in which it is structured and
administered. They ciaini that training ‘is often left in the hands of officials and
professionals who [...] ensure the involvement of appropriate people and th.e
development:of appropriate attitudes [...}’ (1981:7 31) which in turn militafe
against‘ the independcncc of the lay person and encoﬁrage conformity of thl;nking

betWeen the professionals and the léy body.

Adler and Asquith imply then, that if | increésed training means greater
professional inpuf and contx;ol lay independence may be reduced as professional
ideals are embodied by the lay pérticipahts. This is a danger already récognised
by some interviewées in this study and alsé identified by May (1577). May
believes the hearings system already suffers from such a conformity of ideals and
argues:

The aim [of panel member training] seemingly is, if not to impart

social work skills to panel members, then certainly to familiarise

them with the language and techniques of social work (1977: 215).
The evidence ’suggests - Morris (1974), Morris and Mclsaac (1978), Martin, Fox
and Murray (1981) and Asquith (1983) - that only in a small number of cases
does the hearing reject the advice given to it by the social worker, and while as
May suggests, this may simply indicate or suggest a lack of resource alternatives,
it may equally arise from an inability on the part of panel members to visualise
and contemplate cases in terms other than those emphasised by the social worker

(1977: 218). May clearly sees the training of lay persons such as panel members

as a definite contradiction and as a clear ambiguity within hearings system policy.
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As he states:
A training programme for panel members succeeds to the extent
that it eliminates that ‘layness’ which is the one necessary quality
determining selection [as a pancl member] in the first place (1977:
215).
A panel member from Central Region - dismissed May’s contentions as
exaggerated and outdated and again stressed the need for panel member training
which she did not perceive as a threat to her lay position but as a necessary
preparation for her role in the hearings system.' She explained:
I think training is necessary - you have to know about the system
and something about the potential problems that might come
before you as a panel member today. I don’t see that as conflicting
with the fact that we are supposed to be lay people. We are and
remain independent and safeguarders for the child and we look at
what we think is best for the child without reference to budgets or
current philosophies but to do this we need to know what the
options mean and what our powers are.
She was realistic about the availability of resources though - an issue considered
in chapter four - and recognised that this element in the decision-making process
is effectively outwith a panel’s control.
Naturally we have to work with the resources available to us but if
we know what these are and what they do and mean then we can

suggest options of our own [a feature proposed earlier by Bruce
-and Spencer (1976)]. '

Central Reglon Panel Member
A Glasgow reporter spcakmg frorn expenencc was certain about the position of
a pancl in a hearing. He described the majonty of the panel members he had
encountered as ‘fiercely mdependent and in accordance with the comments of

the previous interviewee foresaw no danger to this even if training was increased

or developed. As he stressed:
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I cannot see panel members relinquishing consciously or -

subconsciously their independence as decrsron-makers Thts

attitude seems ingrained. :

Glasgow South-West Reporter

This 1mpressxon is confirmed in the study conducted by Martm Fox and Murray
(1981) and partrcularly in their consrderatlon of the dralogue in heanngs They
too suggest the fears surroundmg panel member tratmng and its mﬂuence on
panel mdependence are unfounded They clarrn, ‘the 1mperv10usness of panel

members to soc1al work or any other professronal language and 1deology is

manifest in our study [...]’ (1981: 139).
Lay Panel: Advantages/Disadvantages

The argument whether or not and to what extent exxstlng panel member trarmng
and the potentral for more trammg affects or nught affect the role of a panel is
a long-standmg one and one that is drfﬁcult to resolve but is it a valid debate or
is the concern surroundmg the layness of a panel superfluous? Why be concerned
about preserving the layncss of a panel anyWay? What ‘docs a lay panel if
anything bring to the decision-making process at a hearing? In a recent study of
panel members views, Lockyer (1992) suggests that one third of the panel
members in hlS sample see ‘ mdependence, ordrnarmess common sense, and lack
of vested interest’ as the most praiseworthy features of lay decision-makers (1992:

165). This subject was raised with the interviewees in this study during the

interview sessions.

All panel members, the overwhelming majority of reporters and some members
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of the other groups who were .interviewed considered that advantages in terms of
decision-making were forthcorhihg fron“lvh‘aﬁng ‘pahels composed of lay people -
‘lay’ as'definved earlier in this chapter. Thé majority of social workers, guidance
teachers and pdlice officers, howévcr, in line with thcif groups’ mean ideological
scores endorsing the ideal of professional decision-makers in juvenile justice,
envisaged the need for change in the make up of panels particularly so with, as

they predict, the growing complexity of the cases appearing before children’s

hearings.

One sentiment was predominant amongst those who saw advantages in having a
panel made up of lay people. All the commentators confirmed Lockyer's (1992)
findings in emphasising the independent nature of lay panél members and their
non-affiliation to any pfofessionél group or ideal. Tﬁe ex‘clu‘sive advocacy of the
child and the child’s interests was alsd Stressed‘,‘ as} Was the pdssible increased
objectivity of panel members who were thought to appfoach cases afresh and so

potentially able to consider treatment recommendations in an objective manner.

A guidance teacher who endorsed these sentiments added:

As long as there is a balance with the professionals who are there
to give advice, I think the fresh perspective a panel can put on a
case is very positive. : .

: Dumfries and Galloway Guidance Teacher
A supportive reporter summarised the general feeling well and in conclusion
commented on the independent scrutiny of professional recommendations enjoyed
by panels that to many panel members in particular constituted a vital asset for

the hearings system.

294



One of the strengths of the system is the lay input. They [panel
members] bring an ordinary, different dimension to the system from
their life experiences. - They look at things from the outside,
~detached from the professional viewpoint and it's a good thing
someone'’s there to oversee professional involvement in the lives of
children - I think some families appreciate that.
Dumfries and Galloway chortcr
Those interviewees who expressed reservations concerning the lay aspect in the
hearings system concentrated on, as they perceived it, the increasing number of
cases of a complex nature that panel members have to handle and the inadequacy
of lay people to fully comprehend, and thus prescribe for, the detailed problems
experienced by some families. There was also the sense that even in less complex
cases panel members can be naive in their deliberations. A reporter described
her observations on the trend being set in the cases appearing before hearings:
Some cases are too complex for panel members to understand -
I've seen it. We are in a changing situation; sexual abuse is the
big issue today and a complex one to handle, physical abuse was
ten years ago and before that it was perhaps less complex when
delinquency cases predominated.
Central Region Reporter
This impression was accepted by a guidance teacher from Dumfries and Galloway
who further emphasised the consequent difficulty in some cases for panel
members to determine appropriate disposals and the frustration this can cause for
professionals.
They [panel members] do get the wool pulled over their eyes by
some and I feel they can be naive - not deliberately so - but they
can be naive and this can frustrate the professionals who are there
and who know the score and feel they know the right disposal and
the panel disagrees.
Dumfries and Galloway Guidance Teacher

Panel members recognise this issue. Two recent reports Kearney (1992), Lockyer

(1992) both indicate that panel members feel social workers resent being
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challenged and find it difficult to accept panel recommendations if these are at
odds with their own assessment - a longstanding problem emphasised by May
(1977). Panel members by contrast see their independent appraisal of
professional advice as a vital component of decision-making in a hearing. It must
be stressed, however, that the majority of panel members interviewed for this
study (11 from 13) were adamant that the occasions when open resentment
between themselves and the professionéls present at hearings does manifest itself

are few.
Proposals for Change in Panel Composition

All the interviewees who held reservations about the present abilities of the panel
system to undertake its decision-making tasks effectively also advocated changes
to the structure of panels which they believed would help eradicate prevailing

inadequacies.

Some, as an interim measure, supported increased training for panél members in
the expectation that th‘is‘v would allow them posséssioh of a»broader base of
knowledge ui)on which to draw in discﬁésing and considering family problems.
The majority - 20 from 25 interviewees - however, while acknowledging that
increased training for panel members would, in their view, be a positive measure,
believed that a further step was necessary that would mean an alteration in the

actual composition of panels in the future.
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Interviewees from this group, who still adhered to some lay participation on
panels and in the decision-making process at hearings, proposed as a panel’s
composition the combination of a trained professional chairperson and two lay
people. The professional chairperson was expected to possess a training in social
work, education, law or some other aspect of child care as well as skills in
chairing and communication. A police officer from Glasgow described well the
general reasoning behind such a proposition exemplifying the virtues of both lay
participation and professional input to the decision-making process.
- Istill think it’s important to involve ordinary people. Lay members
often come from different backgrounds and know the area they
serve in and that can help put a different slant on things, but a
professional as a chairman might impose discipline on panels and
force them to look at problems more effectively - giving better
discussions and disposals.
N - Glasgow South-West Police Officer
A reporter confirmed this attitude to change and commented on his own
experiences as a witness of the state of chairing in hearings which he concluded
to be of variable quality. -
I would go along with a change like this. Some panel members at
present, mainly through their own abilities, make excellent
chairmen. Others are really pretty poor [..] A chairman with a
legal or social work background skilled in chairmanship would help
draw the discussion and decision-making parts of a hearing together

and make for better hearings all round.
, : SR Central Region Reporter

A distinction has to be drawn here between the concept of a professional
chairperson in the sense of a person trained in the skills of chairing and a
professional - social wprker, teacher, lawyer - as the chairperson. The majority
of interviewees who held a desire for this form of restructuring suggested a

chairperson should ideally possess both attributes and all advocates of this change
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claimed similar outcomes - mor