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Abstract

Rather than appealing to penal parsimony as a traimt on the otherwise insatiable demands of
the criminal justice system, we should developsitive account of the proper aims of criminal law
which shows parsimony, or moderation, to be integrahose aims. We can do this by developing a
republican conception of criminal law as a law tleétizens impose on themselves: such a law will be
modest in its scope, and will provide a criminabgess of trial and punishment that addresses those

subjected to it with the respect due to them azeris.
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Introduction

‘Reinventing penal parsimony’ is an admirable imebmplete aspiration. It is admirable
because we must seek ways of constraining the apipainexhaustible appetite for penal
harshness in Britain and the United States, bot ladsause parsimony should be a feature of
any normative theory of criminal law. Even a decgyrstem of criminal law will be coercive,
burdensome and (since it is human) liable to beexgive; its ambitions must be modest, its
operations constrained by a recognition of the hiarcan do and of the costs (material and
moral) it incurs. However, this aspiration is inqaete, since to make ‘parsimony’ our sole
aim would set penal theorizing in a narrowly negatirame. We would seek ways to limit
penality, to constrain criminal law, to resist teatpns to overcriminalize (see Husak 2007);
but this could distract us from the equally impotteask of discerning the positive aims that
criminal law should serve. If we think that an abehism which seeks to abolish criminal
law altogether offers the only plausible route todgaa decent polity; or if we see criminal
law as expressing a pre-rational urge to punishighvive can constrain but cannot eliminate
(Playfair 1971): we need not seek a positive th@drgriminal law, and can wield a principle

1 Thanks to participants in the ‘Reinventing Penatsimony’ workshop at which a draft of this papeisw

discussed, and especially to Lucia Zedner for key tielpful commentary.



of penal parsimony as the best way to limit therhdone by criminal law while it survives.
But if criminal law has a legitimate role in a dised polity, we need a positive account of its
proper aims, which the principle of parsimony caroféer. | will argue that a desirable penal
parsimony is best secured by explaining parsimantyas a distinct principle, but as an aspect
of those proper aims. Following Loader’s (2010)gasgiion, we should aspire not to penal
parsimony, but to penal moderation: whereas ‘paysyhimplies a single-minded concern to
reduce (which is why it can have pejorative contiotg of meanness), ‘moderation’ implies
a concern to find the appropriate mean betweemexf@gance and meanness.

| turn to that argument in Sections 2-3. Firstywhwer, | should say something about the

aspects of the problem of penal extravagance Hpegtagally concern me here.

1. Aspectsof Overcriminalization

We punish too many people, too harshly and desielg. Much of this undue harshness
flows from what happens to offenders after conwuitt{leaving aside the harms done by the
criminal process itself): too many are subjectedhtwles of punishment that are, in effect if
not by design, inhuman, oppressive, and undulyree®ut it also flows from what happens
earlie—from the overcriminalization that infectsrccriminal law (see Husak 2007), given
which too many people who should not be criminhdliple come to be convicted of offences.

In its simplest form, overcriminalization is a negitof criminalizing types of conduct that
should not concern the criminal law: that is whyvés right to decriminalize blasphemy, for
instance (Criminal Justice and Immigration Act 20G8d why we should decriminalize the
use of many currently prohibited drugs (see Huga®2® But overcriminalization comes in
other, subtler forms than that.

As far as substantive criminal law is concernagy phenomena are noteworthy. One is
the addition of criminal offences to non-criminagislation. Many of the 1,750 new offences
since 1997 are of this kind: a statute specifietacerequirements, and makes it an offence
to fail to meet them. The other is the creatiorafever wider range of ‘ancillary’ offences
(Abrams 1989), criminalizing conduct that might trdsute to the commission of a primary
offence or hinder its prevention or detection. dgst legislation illustrates this phenomenon.
For example, the Terrorism Act 2000 criminalizetufas to give the police information that
might assist the prevention or prosecution of tist@ffences (s. 38A); the possession of ‘an
article in circumstances which give rise to a reaste suspicion’ of terrorist purposes (s.
57); and the collection or possession of ‘informatof a kind likely to be useful to a person

committing or preparing an act of terrorism’ (s).58



These offences sometimes include provisions spgrsubstance and procedure that also
expand the scope of the criminal law: they turn e might expect to be an element of the
offence, which the prosecution must prove, intoaiten of defence that the defendant must
prove. Thus though s. 57 is headed ‘Possessioneioorist Purposes’, the prosecution need
prove no such purpose; if it proves that the pasgegave ‘rise to a reasonable suspicion’ of
terrorist purposes, the onus shifts onto the defenhtd ‘prove’ that his possession was not for
any such purposelt might be argued that, unlike offences that isgstrict liability> such
burden-shifting provisions do not expand the lagcepe; they merely alter the procedure by
which guilt is proved. Thamnightbe true when the defendant’s burden is merelyes¥idry,
so long as the bar for evidentiary sufficiency ustg low: but it is not true when the burden is
persuasivé, since an innocent defendant might be unable tdym® evidence to prove her
innocence; and the over-enthusiastic shifting eMegvidentiary burdens still involves penal
excess, since it requires citizens to answer imnaircal court for wholly innocent conduct, on
pain of conviction and punishment if they canndepén exculpatory answer.

We should therefore be alert to ways in whichdhminal law’s grasp can be extended,
often without adequate justification, not only byminalizing types of conduct remote from
the primary mischief at which the law is aimed, alsb by weakening the fault requirements
in offences, or by shifting probative burdens frprosecution to defence. Penal extravagance
is a feature not just of our sentencing laws amdgmes, or of our penal institutions, but also
of the substantive criminal law. The (re)inventmfipenal parsimony should involve not just
reform of sentencing and punishment, but a re-exanan of the scope and structure of the
substantive criminal law, so that its ambitions aamwithin suitably modest bounds.

However, not all expansion of the criminal law stiutes overcriminalization; not all
reductions in its scope mark a welcome penal pansynNot only might there be currently
non-criminal wrongs that we should criminalize; omay to ‘decriminalize’ conduct is to
subject it to non-criminal regulation that is agdensome as the criminal law, but lacks the
protection that criminal law gives defendants. @xample is the use of ‘preventive orders’
to control supposedly dangerous individuals withoatvicting them (see Ashworth and
Zedner 2008, 2010): givethat alternative, we should prefer criminalization, afhirequires
public proof of determinate wrongdoing before lilgeis curtailed, and subjects any such

2 S.57(2). This does not actually place a perseasivden on the defendant (see s.118): he needddlyce
evidence sufficient to create a reasonable dowdat.génerally Ashworth and Blake 1996; Tadros 2007.
For an egregious recent example, see PolicingCaimle Act 2009, s. 14.

*  E.g. Misuse of Drugs Act 1971, ss. 5, 28.

Which is not to say that such burden-shifting nawer be justified: see Duff 2007, ch. 10.



curtailment to requirements of proportionality. Almer example is the use of non-punitive
‘measures’. The Netherlands, for instance, was ke®n as a beacon of penal parsimony—
with rates of imprisonment and sentence length$ bedbw those in the UK and the USA
(but see Downes and Van Swaaningen 2007); but éekil range of formal punishments
there exists a range of compulsory ‘measures’,udging ‘placement in an institution for
persistent offenders’, which (not being punishmpeats not constrained by any requirement
of retrospective proportionalifyBut just as we might prefer criminalization to ettmodes
of regulation, so we might prefer criminal punisimht other kinds of ‘measure’; we might
do better to try to reform criminal law and punigmt rather than replacing them by other
techniques of control or prevention.

None of this is to suggest that penal parsimompisa worthy aspiration. It does suggest,
however, that we need a clearer account of whatiwcal law and punishmeman properly
do and be if we are to understand whether, whemdaydthey should be preferred to these or
other alternatives: we need not merely a negatiorstraining principle of penal parsimony,
but an account of the positive justifying aims ayatem of criminal law.

2. How Best to Pursue Penal Parsimony

There are two grounds on which we might find aunrent systems of criminal justice to
be punitively extravagant. First, we might thinlatheven if they are pursuing legitimate
aims, the means used are often, even if effeatensistent with other values. Of course it
is a proper task for the state to reduce the h#natscrime causes, or to protect secuftiand
criminal law can serve those goals. Our use diaugd, however, be constrained not only by
the demand that it be used efficiently, but by otveues, such as proportionality; current
penal practices pay insufficient attention to thosiger values. Or we might, second, find a
more fundamental fault in our current criminal lawkat it is not now pursuing the aims that
criminal law ought to pursue: what is amiss isjnst the means used in pursuit of legitimate
ends, but the ends themselves.

These two kinds of criticism reflect two familiarodels of penal theorising; the second, |
will argue, offers a more appropriate groundinggdenal parsimony.

The first kind of criticism fits with a familiar odel of normative theory (see Hart 1968).
We begin with a ‘general justifying aim’ for a sgst of criminal law, which gives us

‘Instelling Stelselmatige Dadérsn this and other ‘measures’ see de Keijsettlifmrming).

Compare too the ‘decriminalization’ involved irettroduction ofOrdnungswidrigkeiterin German law:
Gesetz uber Ordnungswidrigkeitér968/1975); Weigend 1988)ztiirk v Germany1984) 6 EHRR 409.
Depending on what ‘security’ should mean: see 2e@009, ch. 1.
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positive reason to create such a system. We realiseever, that the unconstrained pursuit
of that aim would violate other important valuest nonly would it conflict with other goals;

it would violate normative demands that are natym@kpressed in terms not of goods to be
achieved, but of wrongs not to be committed. Pestiap justifying aim of criminal law is to
reduce those kinds of harm whose incidence carffbeted by proscribing (or prescribing)
certain kinds of human conduct; a system of criiniaa is justified only if it is an efficient
means to that end. But demands of justice alscaegorical side-constraints on the means
we may use in pursuit of our goal—the right of iineocent not to be punished, for instance,
or the right of the guilty not to be punished mbeeshly than they deserveye must not
pursue the justifying aim by means that violatehsside-constraints. On this view what is
wrong with current penal practice might be not thad pursuing the wrong ends, but that in
pursuit of legitimate goals it violates side-coasits of justice that it should respect.

This kind of model usually involves a consequdistind, consisting in some benefit to
which criminal law is an efficient means, and aafaton-consequentialist side-constraints. It
is a tempting model, which seems to do justicevio kinds of moral demand that most of us
recognise: the demand to pursue consequential gaadsthe demand that we refrain from
actions that are intrinsically wrong. If ours im@armatively plural world, of consequentialist
and non-consequentialist values, this type of thedlows us to fit both kinds of value into a
coherent whole. Some versions of retributivism, éeev, also fit this model. Moore argues,
for instance (1997, 33-5), that the function ofranal law is ‘to attain retributive justice’, by
punishing culpable moral wrongdoers. Now we camqaasibly talk of a categorical duty to
punish all culpable wrongdoers; the most we canisdlyat this is one significant good that
the state should try to achieve through a systegriofinal law. That good is internal to the
system, rather than a further consequence; blhysghe same role as do consequentialists’
further goods, and can ground an account of crihtava of the same form as that displayed
in side-constrained consequentialism: we shouldymithe goal of punishing all and only the
culpably guilty, but must respect side-constrawltsch limit the scope of the criminal law by
appealing to other values (Moore 1997, ch. 16; 26Q%8).

Whatever goal is posited, however, whether ihtansic or extrinsic to the criminal law,
such theories are inherently unstable (see Gold8a9; Lacey 1988, 46-56). It is hard to
believe that the side-constraints of justice argohlie: that we must refrain from injustice,
although the heavens fall. If the heavens woulk] ifalve face an emergency, the demands of

®  Such side-constraints are more familiar in thetexinof punishment than in that of criminalizatidnt we

can readily develop such a model for criminalizatisee Husak 2007; Moore 1997, ch. 16.



justice might be overridden by the demand that westadisaster. But once we recognise that
emergencies can force us to violate the demangisst€e, we might be tempted to discern
emergencies too enthusiastically: in a ‘war’ agatesrorism, or drugs, or crime, we might

have to compromise some of what will then seemetdhle niceties of justice—niceties that

must be respected in times of stable peace, buiotde fully protected in an emergency.

Penal parsimony can be portrayed as a side-camsirapursuit of the ends that criminal
law should serve, we must be frugal in our usédtoercive means. Admittedly parsimony
was for Bentham, as for any consequentialist, iagral to the end: the aim of criminal law
is the efficient, i.e. parsimonious, pursuit of tleéevant goods. That kind of parsimony is,
however, insufficient, since consequentialist emight be efficiently pursued by excessively
harsh or coercive means. So we might posit a mi@af parsimony as a further check on
consequentialist penality: we should restrain t@pe and rigours of the criminal law, even
at the cost of some loss of efficiency in our pitrsfl its aims. Parsimony, like other side-
constraints, then draws its force not from witthe triminal law’s aims, but from outside it:
it is therefore vulnerable to the same kind of entging in times of (perceived) emergency.

Of course, the fact that a theory makes normadtigauncomfortable is not an objection
to the theory. Perhaps that is how the normativddive—a site of fundamental normative
conflicts, where we face dilemmas that we cannbeoently resolvé’ a normative theory of
any human institution must reflect that messinass, force us to face those conflicts. If we
fear that we may be tempted to discern emergenateguickly, the proper remedy is not to
look for another theory, but to find ways to strérgmn our moral will and perspicacity. But if
there was a more stable kind of theory, which diimake penal policy vulnerable to hijack
by perceived emergencies, that would be somethiiitg favour.

We can reach the same point by a different rdBitaithwaite and Pettit talk of the need
to posit a ‘satiable’ goal for criminal law, whichotivates ‘respect for uncontroversial limits’
on the law’s powers, and does ‘not make voraciamands’ that threaten those limits (1990,
45). Familiar consequentialist goals, such as cipmeention, are ‘inherently insatiable: for
however much we do, ‘there will always be more et in principle be achieved’; but we
could achieve that more only by transgressing awatontroversial limits’ as refraining from
punishing known innocents (1990, 46)We can constrain that insatiability by settingesid
constraints on our pursuit of the goal; but thisduces an unstable theory whose constraints
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A constant theme of one kind of liberal thouglee €.g. Nagel 1978.
Of course, if what we are looking for (as they)asea goal for the whole system of criminal justicrime
prevention is not a candidate: a comprehensiveryhebcriminal justice must include an account bé t
proper scope of the criminal law, i.e. of what ddatount as a crime.



are liable to be overwhelmed by the perceived wger the end. If, however, we can posit a
satiable end, we can generate a more stable theory.

It might seem that while consequentialist theoaes inherently insatiable (because they
take the end to justify any efficient means), leitivist theories are not: it could not further
retributive justice to punish a known innocent. Buke interpret retributivism as positing a
good to be achieved, it too can be insatiable. [densigain Moore’s retributivism, according
to which criminal law aims to punish culpable monabngdoers. There is no lack of such
wrongdoers in the world; however many we punishréhare more out there; there is no end
to the pursuit of that end. That is why Moore (1987. 16) appeals to other values, extrinsic
to the proper aims of criminal law, to produce ler@ble account of its legitimate scope.

Braithwaite and Pettit claim to posit a satialesequentialist goal for criminal law: that
of ‘dominion’. It is not clear that they are rigltist as a large enough gain in the goods that
other consequentialist theories posit could mangatiies which violate ‘uncontroversial
limits’, so a large enough gain in the dominiontieé many could justify invasions of the
dominion of the few that violate such limits. Instieof pursuing this issue, however, | will
sketch an alternative satiable goal for criminal.ldhe key point, as Braithwaite and Pettit
see, is to posit a goal that is moderate in antbitbome that does not even tempt us towards
excess in its pursuit. We can then make parsimongerstood now as moderation, internal
to the criminal law, rather than having to contileé criminal law by constraints based in
external values. Two examples might make this pdedrer.

First, contrast Moore’s account of criminal lawthvanother that takes wrongdoing to be
its proper focus. For Moore, all wrongdoing is nmnpiple the criminal law’s business. If we
are to understand why such wrongs as marital iliydle@r betraying a friend’s confidence,
should not be criminal, we must look not to thentnial law’s proper end (these are culpable
wrongdoings that the criminal law should aim to ighip but to other principles, external to
that end, which constrain its pursuit: for instgricethe ‘presumption of liberty’ (see Moore
1997, 746-50). If, by contrast, we say that thenoral law is concerned only with ‘public’
wrongs, wrongs that are the business of all memtuettse polity (Marshall and Duff 1998),
we can explain why in terms of the criminal lawisroaims, marital infidelity or betraying a
friend’s confidence should not be criminal. Thes@ais not that, whilst we have reason to
criminalise such wrongs, we have stronger reasextsirisic to the criminal law’s goals) not
to do so; it is that we have no reason to crimegathem, since they are not public wrongs.
Rather than picturing a system of law whose iniciegms would mandate the pursuit of all

moral wrongs, we picture a system whose intringitsaare modest from the start.



Second, consider the idea of ‘abuse of proceslation to the criminal trial. If we ask
why courts should, for instance, exclude evidehe¢ Wwas obtained by torture; or bar the trial
of someone who is present for trial only because/h® repatriated illegally by state officials
or with their connivancé? one answer is that whilst it could still serve #rals of justice to
admit such evidence or to try such a defendaneraghtrinsic values which bear on the trial
make it improper to admit the evidence or to cargithe trial (for instance, the need to deter
malpractice by state officials by making it unptalfile). But that would not capture the idea,
which courts cite in such contexts, that it wouddn ‘abuse of process’ to pursue a trial on
the basis of such evidence, or when the defendaatbrought to trial in this way; or that it
would undermine the ‘integrity’ or ‘legitimacy’ dhe trial>* To call something an abuse of
process is to say that a process is being put tmproper use, at odds with its proper aims;
to say that something undermines the integrityegitimacy of a process is to say that it is
inconsistent with the proper ends, or intrinsicuesl, of that process. We must then ask more
carefully just what the proper aims of the crimitvél are. If the aim is simply to establish
whether the defendant is guilty and eligible fonighhment, it can be served by admitting
evidence acquired by torture, or trying an illegakpatriated defendant. But suppose that it
is, rather, to do justice by calling alleged wroogib to account under the lathat process is
vitiated by state action that blatantly violates ttemands of justice and the law. A state that
kidnaps (or connives in the kidnapping of) a de&eridccannot claim to call him to account
under the law that it violates. A state that us@scpnnives in) torture to extract evidence
cannot claim to be doing justice, or to be treatimgse involved in the criminal process with
the respect that is due to them (see Duff et &726hs. 3, 8).

| have argued so far that if we treat a princgdfi@arsimony merely as a constraint on the
criminal law, restraining our use of coercive meemnpursuit of the law’s legitimate goals, it
will be vulnerable to demands flowing from the paved urgency of those goals, especially
in times of perceived emergency—ijust when it is tmiogportant. | have also suggested that
we can find a securer basis for parsimony by pgritait not as a side-constraint, flowing
from values external to the proper ends of the io@aiaw, but as integral to those ends: we
can then avoid the conflicts between ends and @n& that bedevil the ‘side-constraint’
model—conflicts that the ends are always likelwin. We can now explore that possibility.

12 SeeA and Others v Secretary of State for the Home Beat[2005] UKHL 71;R v Horseferry Road
Magistrates’ Court, ex p Benngtt994) 98 Cr App Rep 114 (contrd$§ v Alvarez-Machaib04 US 655
(1992)).

13 See Ashworth 2002; Dennis 2007, ch. 2E.



3. A Criminal Law for Citizens?

Normative theorising about criminal law typicaByarts with the aims of criminal law:
what are its proper purposes? But there is a guestion: who is criminal law for? It might
be addressed partly to courts (Dan-Cohen 1984yidfed 1990), but it is not addressealy
to them: it speaks as well to those with whom therts will deal** Before we ask what its
aims are, we must therefore ask how it should apinose whom it claims to bind, and how
it should speak to them.

A simple answer is that law claims to bind, an@dslressed to, citizens. If we focus on
domestic law, that answer seems unavoidable; ihtmigdeed be a definitional truth—and
thus unhelpful, since it shifts the question ta thiawhat it is to be a citizen. That question
must be answered through political theory: if we t@r understand the criminal law, as a core
institutions of the state, we must begin with ancamt of the state’ proper responsibilities
and aims, and of its proper relationship to iteerts.

This is not the place to offer a full politicakeibry. But to work towards a conception of a
suitably modest criminal law, we can ask what eitigzhip can mean in contemporary polities
that aspire to become liberal democraéfeBhe best answer to that question is to be found in
a republican theory that portrays citizenship, usid®d as equal and mutually respectful
participation in the civic enterprise, as a centelie (see e.g. Dagger 1997, Pettit 1999).

To give a little more substance to this slogancese contrast republican citizenship with
two other kinds of status that theorists have bsdrto criminal law’s addressees. The first is
that of subject. This is explicit in classical legasitivism: law consists in commands that the
sovereign addresses to his subjects, who mustthieejommands or face sanctions. It is also
implicit in accounts that portray criminal law aset of prohibitions, or as a technique for
controlling behaviour: prohibitions, like commandsply a distinction between those who
prohibit and those who must obey; behaviour-cohiigitechniques are applied by would-be
controllers to the population whom they would cohtihat might capture the sad reality of
criminal law in many contemporary societies: the la heard by many as a set of external
demands which will coerce them if they do not ob&fat that describes, however, is not the
neutral reality of law, but a pathology—one wayhich law goes wrong. For a republican,
law must be our law as citizens, a ‘common’ lawt the make for ourselves, not a law made
for us and imposed on us by a sovereign; citizeastre able to understand themselves as
authors as well as addressees of the law (seer@dti995, ch. 1I; Duff 2001, ch. 2.4)

14 paceKelsen 1945, 63; sedart 1994, 35-42.
15 Recognising the different meanings that diffetéebrists have given both to ‘democracy’ and toetal’.



The second contrast is with the status of morahagPhilosophers who look to moral
rather than political philosophy sometimes poricaizens, in their dealings with the criminal
law, simply as moral agents. That is implied, fistance, by Moore’s account. If the criminal
law aims to punish morally culpable wrongdoergjatls with us as moral agents; the fact
that the wrong | commit in Scotland is dealt withd Scottish court under Scots law, while
the wrong that a Frenchman commits in France it dgén by a French court under French
law, is of secondary significance, reflecting aprapriate division of moral labour between
different states. But this does not take citizeps@riously enough. Citizenship ties us, not to
every other moral agent as such, but to the feitmmbers of a particular polity:it gives us
a particular interest, not in every dimension of @llows’ lives, but in those aspects that
bear directly on the civic enterprise in which we aollectively engaged. Citizenship is a
communitarian idea, of membership of a communityaged in a particular form of life: but
communitarianism need not posit the kind of oppvebg all-embracing community that its
critics fear. For the civic enterprise is just amfenany communities, one of many forms of
life, that structure our lives: its scope and reeclimited, partly because a central feature of
that form of life in a liberal republic is its emgmis on individual freedom and the privacy
that it requires’

Another aspect of republican citizenship is tha inclusive and not easily lost. The law
binds and protects all citizens equally; it spetmkthem all in the same terms, whether they
are law-abiding, or victims or perpetrators of aintt does not protect ‘us’, the law-abiding,
against ‘them’, the enemy; it is not a weapon lwar’ against drugs, or terrorism, or crime.
It is, rather, an expression of the values by whiehdefine ourselves as a polity—values that
we should all sharf®. One who commits a crime does not thereby losecihis status; he
remains a citizen—albeit one whose wrongdoing &ikWs must address. That is what is
objectionable about the ‘civic death’ suffered bgny convicted of felonies in the US, and
about the UK government’s continuing failure to ety the blanket removal of voting rights
from prisoners? they deny citizenship when it should be reasserted

16 Although there are interesting questions about bmwidea of citizenship could develop: can we s

talk, for instance, of being citizens of Europe™@e aspire to talk of being citizens of the worldf—
humanity as a community, in whose name such badi¢se ICC can claim to act?

Privacy here is a matter of whose business songthi to claim that an aspect of my life is a ptevmatter
is to claim not necessarily that others must navkabout it, but that it is not their business—thaye no
standing to inquire, to interfere, to hold me toe@amt for it.

One danger is of course that the ‘we’ who definé articulate these values will constitute onlyb-group
of the (supposed) ‘we’ whom they bind—that too maitizens will find the values defined for themther
than being able to recognise them as their ownt iEl@ne way in which republican aspirations cah fa

19 Despite the ECtHR ruling iHirst v UK (2006) 42 EHRR 41.
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(Citizenship is not, of course, an unproblematignidation for criminal law. First, there
are important issues about how citizenship is ghiaad about whether it can be forfeited.
Second, how can a citizens’ criminal law addresdeal with non-citizens who visit, or who
are resident for shorter or longer periods in,fgbbty? There is clearly a real danger that a
citizens’ law will be in various ways exclusionaigther than inclusionary: that citizenship
will be made unreasonably hard to acquire, or belitoo easily lost; that non-citizens will be
denied the protection and respect that citizensesgect; that the polity will operate with a
distinction between ‘citizen’ criminal law and ‘eng’ criminal law—and will be too quick
to classify some kinds of offender as ‘enemiesheatthan as ‘citizeng® | cannot discuss
these problems here, save to note that liberalbtegans will be sensitive to the import not
only of citizenship, but of other normatively ricloncepts such as fellow human being, and
guest. They will therefore, first, need to ensina titizenship is rather easy to gain and very
difficult to lose; and second, accord to temponasjtors or residents the respect and concern
that is due to guests who are both bound and pgeatdxy the values that define the polity.)

A first step towards a modest criminal law is sk avhat kind of law republican citizens
might create. To what kind of criminal law, and wkimds of punishment, might they subject
themselves, consistently with a recognition of eaitier as citizens? However, before we can
answer that question, we must ask what criminalifgvas a distinctive mode of regulation.
Republicans, | suggest, should see criminal lapraperly concerned with public wrongs—
wrongs that are the proper business of all citizengrtue of their membership of the polity,
because they violate the polity’s civic life, ar tvalues that structure it. In its substantive
dimension, criminal law defines a range of suchngs its procedural and penal dimensions
provide for formal responses to the suspected casion of such wrongs, with the criminal
trial and criminal punishment as the most drambyiaasible of such responses.

The trial can now be seen as a process througthvehcitizen is called to answer, by her
fellow citizens, to a charge of public wrongdoiagd to answer for that wrong if it is proved:
part of the importance of such a process is tha¢#ts defendants as citizens who are bound
by the polity’s values and publicly accountable tiueir conduct’As for the punishments to
which those who are convicted are liable, we mggtraot what kinds of punishment ‘we’
should impose on ‘them’, but what kinds of punishinge should impose on ourselves and

our fellow citizens—and to what ends. | have arg(i2dff 2001) that a plausible answer to

2 For a useful English-language introduction todiebate abouBiirgerstrafrechandFeindstrafrechtebate,

see Diez 2008.
See further Duff 2007, chs. 2, 6, 8; Duff et aD20Such an account of the criminal trial is clgalmatter
of ideal theory, not of empirical description.
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that question should emphasise not incapacitatiomleterrence, but communication: an
attempt to bring offenders to recognise the wrothgy have committed, and the need to
make appropriate reparation for them. Punishmemishnserve that end will be modest in
their severity, and civil in their modes. They madtiress offenders as citizens who are still
members of the polity: the wrongs they have conedithust be addressed (we do not respect
our fellows by ignoring their wrongdoing), but inaws that preserve rather than deny the
offender’s civic standing. Among the implicatiorfstiois approach are that it will make little
use of imprisonment, given both its material haesisrand its exclusionary meaning; and that
it will seek modes of punishment that can be sbegroffenders and others) as reparatory—as
formally repairing offenders’ civic relationship titheir fellow citizens.

Penal moderation—as to severity and mode of pumesit, and as to the tones in which
punishment addresses those who are punished—isnitegsal to a republican criminal law.
That moderation is not imposed as an extrinsic ttaims on our pursuit of the proper aims of
criminal law. Rather, it is an intrinsic dimensioha republican conception of crime and of
those who commit crimes: the aims of republicamuoral law cannot be served by harshly
oppressive or exclusionary punishments.

A further kind of moderation is intrinsic to a tdgican criminal law: moderation in the
law’s scope. To show that we have any reason moiralize a type of conduct, we must first
show that it constitutes a public wrong that conseall members of the polity as impinging
on the values that define the civic enterprise. Mlest also argue that it requires a criminal
response—a response that makes its wrongfulneesntsand that involves calling anyone
accused of committing such a wrong to answer tbd¢harge on pain of condemnation and
punishment if proved guilty; for that is what crmalizing a type of conduct involves. Two
further aspects of criminalization are also impatrt&irst, it declares the wrong to be ‘public’
not just in the sense that it concerns us alljibthe sense that it is one with which we should
deal collectively: we do not leave it to the victtmpursue (or not to pursue) the wrongdoer;
the wrong, we insist, is ours as well as his. Sdctime law’s declaration of wrongfulness is
categorical, not negotiable. When the defendastimmoned to answer a charge, he can of
course offer an exculpatory explanation for his oossion of the offence; but it is not open
to him to argue that what the law defines as aeno# is not a public wrorf§.Wrongs which

are to be criminalized must be wrongs which we &y must be publicly condemned, and

2 But it is crucial to the law’s legitimacy that tieeis another political forum where he can make tha

argument and seek to change the law. These featfi@minal law are central to abolitionist objiects
that criminal law ‘imposes’ values and ‘steals’ ndlicts’: see Christie 1977; in response see Mdrsiral
Duff 1998,
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whose perpetrators must be called to public ac¢authberal republic will be sparing in its
declarations of such wrongs.

To say this is not yet to provide any substangixiaciples of criminalization; but surely
we need such principles if we are to limit the scopthe criminal law. | fear, however, that
the search for a set of master principles is dootoddilure, since candidate principles (when
not so vague as to be vacuous) are either radigaltier-inclusive or vastly over-inclusive:
they cannot do the work they are asked tG°d@riminalization requires a more piecemeal
process of public deliberation: what will limit thew’s scope is hot some master principle(s),
but the spirit in which such deliberation is conigge—as deliberation about what we can
properly demand of each other as citizens on pigiormal condemnation and punishmétt.

The spirit of that public deliberation must beamhed by civic virtues such as pluralism,
civic trust, and respect for responsible agencyatT#, first, liberal republicans will realise
that what strikes them as objectionably offensivevang might reflect a different, respect-
worthy conception of the good. They need not beéraEbetween all conceptions of the good
—they can be perfectionists; but perfectionists lsamluralist$> They will therefore be slow
to criminalize conduct purely on the grounds thas ioffensive to others, especially when it
is wrong (if at all) only because it is offensivather than offensive because it is wréhg.

They will, second, take seriously the (defeasilenot easily defeated) presumption that
others are to be trusted not to attack théfhat is why their criminal law will normally be
responsive rather than pre-emptive: they will vsto create offences whose mischief lies
not in what they actually do, but in what the coctdmight lead to in the future—especially
when such future mischief will depend on the comaathers, and is not intended by the
agent (see von Hirsch 1996). They will not criminalthe mere possession of material that
gives rise even to a reasonable suspicion thatgbssessed for terrorist purposes: for that is
not yet a wrong for which the possessor should bawasswer in a criminal court, on pain of
conviction if he cannot adduce evidence that thesession was innocefitThey will see
reason to criminalize possession tisator terrorist purposes: for terrorist attacks public

% This is, notoriously, true of the harm principleése.g. Harcourt 1999; Stewart 2010; Duff 2007 63h.

2 For a sensible discussion of principles and pdi¢teat should figure in such deliberation, see Astthw
2009, chs. 2-3.

% See Raz 198@rown ([1993] 2 All ER 75) neatly illustrates this poirihe key to understanding why their

sadomasochistic activities should not be crimifed hot in an appeal to the supposedly wrong-digspl

power of consent, but in recognising alternativgsvaf finding mutually respectful fulfiliment.

See generally von Hirsch and Simester 2006. Thadigm of conduct that is offensive because itisng

is the racist insult.

Compare Floud and Young 1981, 44, on the ‘righi¢gresumed ... free of harmful intentions’.

% Terrorism Act 2000, s. 57; see text at n. 2 ab&ez more generally Dubber 2001.
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wrongs, and preparations to commit public wrongsthemselves public wrongs. However,

they will use even ‘possession with intent’ offesicand other precursor offences, sparingly,
since they will see the importance of leaving eaitter room, as responsible agents, to turn
back voluntarily from a criminal path. They will @ishe criminal law to respond to genuine

wrongs that have been committed, rather than teeptenvrongs that are so far only potential

or contemplated’

However, third, republicans will not always beuetivist. They will sometimes see good
reason to extend the criminal law to cover condhat was not previously regulated at all,
and will sometimes prefer criminal law to other gibte modes of legal control. They will,
for instance, see reason to use criminal law tb\deh breaches of statutory requirements (if
they are genuine wrongs, as breaches of regulati@iserve the common good) rather than
‘decriminalizing’ such breaches by redefining thastadministrative’ violationd? They will
avoid modes of preventive restraint that canngubtfied as deserved punishments for past
wrongdoing®* and will instead use criminal law to define relewvkinds of wrongdoing. The
reason for this is again grounded in citizenshig msponsible agency: the law should guide
citizens’ conduct only by offering them relevanasens for action, grounded in the polity’s
good; it should subject them to its coercive atterst only when they fail to act in accordance
with such reasons, and commit a public wrong; tfogper response to such wrongs is to call
those who commit them to account, as the crimealdoes.

Restraint and moderation will still be featuresaofepublican approach to criminal law,
even when it sees reason to extend the criminal paantly because the criminal process to
which alleged offenders are subjected and the porests to which offenders are liable must
still treat them as citizens; and partly becausdehé extent that the criminal law is likely to
bear too oppressively on alleged and proved offexydepublicans will see good reasons on
balance not to criminalize conduct that they hagrinciple good reason to criminalize.

Conclusion

The penal moderation to which we should aspir¢ igve argued, best grounded not in
determinate principles by which we might hope tostmin the state’s pursuit of whatever its
legitimate goals may be, but rather in a republicanception of criminal law to which a
conception of citizenship is central. We shouldirasim a criminal law that is apt for citizens:

2 See also Zedner 2007. These aspects of a repulafmaroach to criminal law give clearer contenthe

idea of criminal law as a ‘last resort’: see Hugak4; Jareborg 2005.
% See n. 9 above; Duff et al 2007, 189-98.
3 See atn. 8 above.
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one to which they can properly and without losiagpect for themselves or for their fellow
citizens subject themselves and each other.

Two final and less optimistic remarks are in orderst, since the achievement of such a
criminal law depends on the inculcation and maiatee of the republican civic virtues that
we noted above, it is (to put it mildly) a distageal; pending the day when criminal law can
bring the goods that it ideally should bring, weaaheed to pursue a more negative principle
of parsimony that seeks to limit the harm the anmhiaw can do. Second, there remain some
serious questions about the conditions necessargpoblican criminal law to survive: about
the extent to which in which criminal law can desth, or can be sustained, in various kinds
of emergency; about the kinds of emergency thahtmuggake its (at least partial) suspension
unavoidable. But these are not questions that weoaesue here.
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